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Boot';  puhl'ished  by  James  R'nlgway. 

N  I  M  R  O  D. 

Dtilu-nted  to  the  King,  and  addressed  to  Britiih  Farmers. 

POLITICAL  SUICIDE;  or,  The  DEATH  of  ENGLAND 

BV  JlJJl  OWN   IIANU.S.     13y  the  Author  of  Ni.mhod's  Letters.    3i.  6i 

"  Karcwel!,  sad  isle,  farewell;  tliy  fatal  glory 
Is  summ"d,  cast  up,  and  caucell'd  ia  this  stoiy." 


REAL  PROPERTY. 

onsr.RVATIONS  on  the   REGISTRATION   BILL,    ad- 

dre->cj  I.,  tin  Loiiimissioucrs  on  the  LAW  OF  HEAL  PROPERTY.     By 
(jjojioL  JJiMii.vii,  Es<j.  of  Lincoln's  Inn.     3i.  6d. 


FOREIGN   AFFAIRS. 

A  LETTER   to  a   NOBLE   LORD  on  the  AFFAIRS  of 
POLAND.     1j. 

LORD  JOHN  RUSSELL'S   LETTER  to  LORD   HOL-I 

LAND,  on  EOREIGX  POLITICS.    Fourth  Edition,  with  a  Preface.  2s.  6d. '. 

The  LAST  of  the  GREEKS;  or,  the  Fall  of  Constantinople. 
A  iragedy.    By  Lonu  Morpetu.     Second  Edition.     8vo.  3.-.  6d. 

.vTl^,?F^"'^^""  ^^'^  PRESENT  ASPECT  of  FOREIGN  II 

Al-^AIKS.    By  an  ExcusuM^N.    35. 

"  SuviDi  cuique." 

MR.  CANNLNG.-A  Second  Edition. 

DedkaUd,  by  Authority,  to  the  Right  Ho,i.  Wi'Jiutn  llu.kisson,  M.P.  Sfc.  SfC. 

.. '[^^  SPEECHES  of  the  RIGHT  HON.  GEORGE  CAN- 

IW^;  'VIT"  ■\^'  "^T'^r"'i  •''^'™'''^  °^  '"^  Life.  llluslrateJ  by  a  fine  1 
con^C^n'AnH  "  "V"^"=l°d>^■"t">g.  a  Plate  exhibiuve  of  his  mode  of  I 
cXhr^.ii  '"■' V/'"^  'f  Speeches,  occ  in  Two  iiuporlant  Pas^agc^  in  tbaj 

celebrated  one  on  Portugal.     6  vols.  8vo.    3/.  12s  ^  "* 

-  v«  .  ^'""^'/'■om  Mr.  Huslds^on's  Letter  to  the  Editor. 

liaveTecorSh    nH°7'?''^^/''''  'i  is  to  me  a  great  gratif  caUoo  that  yott 
li   wiilir^tcrCr        '.'"^'^'"P  \",^  P°''''''''  attachr^ent  wiiich  subsistei  SO 

succ.^  L.  ca    id  ,^l"cS'  '',^  stat.snian-and  to  show  with  v.  hat  energy  and 
carrit-l  U.osc  pnuciples  into  execution  as  a  luiai.tcr  of  the  crown." 

"Thl^»,.«ii     .        .      ,^"'"^t.f^--"n  the  Times. 
'Aeri  co:^    'l^'lr/t  *^'''°"^    M-- Canning's  Speeches,  by  Mr. 
of  u7ncw pr«^\ oT's ^,Sl  'It''  \T''^'^^'  ,'"^i'""  "^  "'«  applicaUoa 
of  the  proofs  of  the  c^lfbrat^J  <f  .;;!  .'  '\ '"  ■'"  ^"'  "''•"^^'  ^  ^-'^-^""i'e 

ror.cctfo.s  made  by  Mr  Caaairi"^    Fv.?      "  -V'a.rs  of  Portugal,  with  ail  ,he 

f^  ^Pi;carc?u:Ji;J^d":;.^-^,^;^ -;-;i  -  "-  -r^in,  is  represented  . 
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LITERARY   property-  is  jthe  right,  which  an  author 
may  be  fuppofcJ  10  have  in  his  o\rn  ori^i.nal^^iterary 
compolitlbhs,  fo  .that  no'otherip^rron  mdioutiu's- leave  may 
publifh  or  make  profit  of  the  copies.     When  a  man  by  the 
exertion  of  his  rational  povrqr^j-ia^  produced  an  original 
work,  Ixe  fccms  to  have  clearly  a  right  to  difpofe  of  that  iden- 
tical ^vork  as  he  pkafes^  jind  any^ttcmpf  lo  yar)'  th^idifpo^ 
fition  he.  liaS  made  of  it,  appears  1t6l)e  an  invafion  of  that 
^"g^^  .  Nqw  the  idcnti^ry^pf  :d  iitcpr};.,.co?:}p^fldon  (jonfjfl^K 
intirely'in  the  fchtiment  and  thc^  language  5  the.  fame  con- 
ceptions, cloathed  in  the  fame  Hvords;  mull:  hecelfarily  be  the 
fame  compofition :  and  ^vhate\'er .method  be  taken  of  exhi- 
bitiQ^_tlj3t_  c»rr.j}o(ifjr?D  .to  jhc;-.fr.r.jir.ih(LC}:cjaf -anotlier,- by-'- 
rccital,  Joy  writing,  or  by  printing,  injuiy  number  of  copies, 
or  at  any  period  of  Ume^^  it  if  always  the  identical  work,  of  • 
the  autlior  which. is  fo  e>;hnjited;  and  "no  orhcfman  (it  hath 
been  tlioughij.  can  Jiayx  s,  rj^l it,  rg  .c;clii bi t ,  it,  .cfpcdally  for- 
profit,  without  the  author's  copfci It.     This  confcnt  may  per- 
liaps  Jt>c  tacitly  given  to 'all  "mankind,  when  an  author  fuf-.- 
fcrs  his  .wojjkjp  J?c  jgu^liiljCji  by  ^iiotijcxJacd^.U^'iLhuut  £ny  ; 
■  -~Av'    -  i- w_        t':    .r-"w'^  «-^f'*7- ^/;  .;,■.:'•  ••.rlaini 

■■-.-     ■'     - '     '<-:.'''^' : :'.  '■:  y^     ■■'  -'■  ^  <■  ■'--..■ 

^'■(*)  Thb  MifUke  iu.  Paging,  i«  owing  to  a  Relation  it  hid  t»- 
aDodierPubrication, -which  docs  not  at  prefcat-exilU 
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K:\-j\vn  or  rcr-Tvc  of  nj;ht,  nnd  without  ftampln^  en  It  nny 
"marks  cf  ov.T.criliip  ;  it  bein;^  then  a  prcfcnt  to  the  puSIic, 
like  building  a  church  or  bridge,  or  laving  out  a  new  high- 
Avay  :  but,  in  cafe  the  author  fclJs  a  unglc  book,  or  totally 
c;i  ants  tlic  copy-right,  it  hath  bctn  fuppofcd,  in  the  cae  ofc, 
that  tlic  buyer  hnth  no  more  right  to  multiply  cop'.cs  of  that 
book  for  fale,  than  he  hath  to  imitate  for  the  like  purpofc  the 
ticket  which  is  bought  for  admifTion  to  an  opera  or  a  Concert; 
and  that,  in  the  other,  the  whole  property,  with  ail  itscxdu- 
five  rights,  is  perpetually  transferred  to  tlie  grantee.     On  the 
other  hand  it  is  urged,  that  though  the  excludvc  property  of 
themanufcript,  and  all  which  it  contains,  undoubtedly  be- 
longs to  the  author,  before  it  is  printed  or  published :  jroJ 
from  theinftantof  publication,  the  exclufive  right  of  an  au- 
thor or  his  ufligns  to  the  fole  communication  of  his  ideas 
immediately  vanifhes  and  evaporates ;  as  being  a  right  of  too 
fubtilc  and  unrubflantial  a  nature  to  become  the  fubjefl  of  pro* 
perty  at  the  common  law,  and  only  capable  of  being  guarded 
bv  poGtive  fiatutes  and  fpecial  prorifions  of  the  magiflratc, 
2  Black.  Ccmm.  405. 

At  the  time  of  Sir  JViHlam  Blac\Jlone%  writing  the  above 
obfervations,  it  was  not  determined,  whether  an  author  had 
an  excluflYe  and  permanent  copy-right  in  his  produt^ons, 
independent  of  the  a(5s  of  parliament  which  veil  it  in  him, 
this  Quefiion  has  beenfmce  fettled,  as  will  be  noticed  prefcnt- 
ly.  in  the  mean  time,  we  will  give  an  abftracl  of  thefe  a6ls, 
by  which  this  fpccies  of  property  is  now  entirely  rcgulatol. 

The  Stli.  Ann.  ch.  19.  A.  D.  1709,  entitled 

An  ad  for   the  enccuragemtnl  cf  karnitig,  by  vejl'mg  the  co^ 
pies  cf  printed  hi  :ks  in  the  authors  or  purchjfers  of  fucb  copies, 
during  the  limes  therein  meniioned. 

Reciting  that,.  Whereas,  printers,  bookfellers,  and 
other  perfons  have  of  late  frequently  taken  the  liberty  of 
printing,  reprinting, and  publifliing,  or  caufmgto  be  printed, 
reprinted,  £nd  pubhfhed,  books  and  other  writings,  without 
the  confcnt  of  the  authors  or  proprietors  of  fuch  books,  to 
their  very  great  detriment,  end  too  often  to  the  ruin  of  them ' 
and  their  families:  for  preventing  therefore  fuch  prcdViccs 
for  the  future,  and  for  the  encouragement  of  learned  men  to 
compofc  and  write  ufeful  books.  It  was  therefore  cnaScd, 
that  the  author  of  any  book  or  his  alTi^ns  fhall  have  die  folc 
liberty  of  printing  it,  for  the  term  of  iourteen  years  and"  no 
longer,  but  th=t  if  at  the  end  of  tkit  term,  the  author  hi'mfclf 
be  living,  he  fhall  have  the  folc  right  to  the  printing  thereof, 
for  another  term  of  fourteen  years  :  and  that  if  any  other 

D  pcrfcn 
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pcrfon  (hall  reprint  or  Import  the  Time,  or  cxpbfe  It  to  fafri 
bong  fo  reprinted  or  imported  during  thcfe  periods,  without 
the  confent  of  the  proprietor  in  writing:  fuch  books  fhall 
be  forfeited;  and  the  o^cnder  Ihall  forfeit  one  penny  for 
rs-^ry  fhcel. 

'And  whcrcas'raany  perfons  may  through  ignorance  offend' 
againfl  this  ad^,  unlefs  fome  provifion  be  made  whereby  the 
property'  in  every  fucii  book,  as  is  intended  by  this  a6l  to  be 
Tccured  to  the  proprietor  thereof  may  be  afcertained,  as  likc- 
Vrfe  the  confent  of  fuch  proprietor  for  the  printing  or  re- 
printing fuci)  book  may  be  known.  It  is  therefore" cnadlcd, 
that  in  order  to  entitle  the  author  or  proprietor  to  profecute 
my  perfon  for  reprinting  his  book,  he  {haU  before  the  publi- 
cation, enter  it  in  the  rcgifter  book  of  tlie  company  of  fbi« 
tioners,  which  may  be  infpeftcd  without  fee  by  any  perfon, 
and  tlic  clerk  ^all  certifjr  or  requeft,  whether  there  has 
"been  fuch  an  entry,  for  which  his  fee  {hall  be  fapencc,  and 
if  he  reftifc  he  forfeits  2ol. 

The  fourth  fe(5lion  of  the  afl  gives  a  power  to  the  arch-.-  j.^i 

bifhop  of  Camerbury^   the  Lord  Chancellor,  and  others  an  ||j 

complaint,  that  bocks  arc  fold  at  an  unreafbnable  price,  to 
reduce  the  ptice. 

Seftion  5th  enafb  that  nine  copies  of  each  book  /hall  be- 
■fore  publication  be  delivered  to  the  warehoufe-keeper  of  the 
company  of  flation?rs,  for  the  ufc  of  the  univerfity  libraries 
cf  Oxford  and  CambridgCf  the  libraries  of  the  four  univetfi- 
ties  of  Scotland^  the  library  of  Zion  college  in  London^  znd 
the  library  belonging  to  the  faculty  of  advocates  at  Edinburgh ; 
and  if  this  he  not  done,  the  proprietor,  printer,  or  bookfeller, 
fliall  forfeit  the  value  of  the  books,  and  alfo  5!.  for  cveiy 
copy  not  delivered.  •  ~ 

The  above  afl  of  parliament  having  thus  given  to  author* 
the  fole  liberty  of  printing  and  reprinting  their  works  for 
fourteen  years,  and  for  anbt!»er  fourteen  ycats,  If  at  the  ex- 
piration of  the  firll:,  t!iey  be  living,  protected  by  penalties  ot»» 
any  otlicr  i^erfons  who  without   their  leave  printed  or  re-' 
printed  the  fame,  flill   it  remained  a  queftion,  whether  ah' 
author  had  not  a  permanent  right  of  propcrtj'  in  his  work  by. 
common  bw  and  indei>cndcnt  of  this  ad:  of  parliament;  for 
as  the  ad  doc."?  not  exprclHy  take  away  any  right  which  an 
author  might  he  fuppofcd  to  have,  of  courfc  tliat  right,  if  it 
cxiftcd,  would  continue   even  after  the  expiration  of  the 
term,  for  which  the  act  gives  him  the  fole  right  of  printin? 
his  produdions,  and  the  operation  of  the  ad   would  cxteria 
no  fartlier  than  to  give  him  ccrtaiii  remedies  for  th</\Ioli- 
tion  of  this  right.  ,     - 


-ThTs  became  a  very  Important  i|uc(\ion,  and  prcaucrj  tii 
huercftiiigiJcbntc,  .in  a  Cafe  produced  by  1hotrJln\  Scitfcni^ 
Wliich  as  found  by  a  fpccial  vcrJiiSl  was  in  fubdance  a£  folic. ,'s. 

■Jamti  1'hstr.pjo}:^  ihc  author  of  this  work,  printed  itou  his 
own  account  fiomthc  year  17-27,  to  1 7:^9,  after  v.hich  he  fold 
the  copy,  right  to  Andrc-M  MilLir^  and  \o  his  heir»ai)-J  ulT.gnj 
•.for  ever.  After  the  expiration cf  the  term,  during  '.vhich  ilje 
bcfcremeationtd  afLof  8  Jim.  fecuics  the  fole  printing  to  Ojc 
author  and  his  afligns,  Rehcrt  'Taylor  thinking  the  copy-right 

•  to  tliis  work  Jiad  expired  with  it,  pubhlJicyi  it  without  Mil- 
tar's  I  licence  or  .aanfent^  on  which  Miliar  brings  his  a<Slipti 
againil  ^oylor,  and  lay^his  damages  at  200I.  and  tlie  only 
^ucftion  was,  .whether  an  author  or  his  aifigns  has. not  a 
permanent  copy-right  in  his  work? 

The  ccninfel  for  'ATdlar  the  plaiotiff,  infifted  that  there  i» 
a  real  property  remaining  in  authors,  after  publication  of 

•  iheir  works;, and  that  tlicy  only,  or  thofe  who  claim  under 
them,  have  a  right  to  multiply  the  copies  of  fuch  their  lite- 

-  rary  property,  at  their  picafurc  for  fale  ;  and  that  ,thl«  right 
is  a  common  hw-righr,  which  always  has  exifted,  and  docs 
ftill  exift,  independent  of  and  not  taken  away  by  the  fiatule 
of  8th  Ann.  c.  I9. 

On  the  othef  fide  the  council   for  Taykr  the  defendant, 

abfolutely. denied  ihat  any  fuch  property  remained    in  the 

author,,  after  the  publication  of  his  work  :  and  they  treated 

the  prctenfion  of  a  common  law-right  to  it,  as  mere  fancy 

:  and  imagination,,  void  of  any  ground  or  foundation.     They 

-  fald  that  formerly,  the  printer  and  net  the  aut'ior,  was  the 

perfan  'who  was  fuppofed  to  have  the  right,  (whatever  it 

'might  be:)  and  that  accordingly  the  grants  were  all  made 

to  printers.     That  if  an  original  autlior  publiflres  his  Wqrk 

he  fells  it  to  the  public:  and  the  purchafcr  of  every  booker 

-Koyj  has  a  right  to  make  what  ufe  of  it  he  plenfcs ;  and  may 

-ihuUiply  each   book  or  copy,  to  what  quantity  he  plcafes^ 

^and  the  folt  exclufivc  right  of  multiplving  fuch  copies,  dipci 

--not  remain  in  the  author  after  publication.     It  would  be  a 

monopoly  if  it  did.     The  purchafcr  of  the  boolc  has  thcyV-  ' 

frucKdi  cl  d'fpzKcndi.     That  tlie  ail  of  8  Ann.  c.  19.  for  the 

.encouragement  of  learning,  vcfis  the  copies  of  printed  books 

•  -  in  the 'authors  or  purchafcrs  of  fuch  papers,  during  the  time 

therein  limited.     But  it  is  only  during  the  limilJd  time ; 

and  unucr  the  terms  prcfcriljcd  by  thc"a(5l,  and  that  the  ut-  ' 

ijxjft  extent  of  tha  limited  time,  is  in  the  prefcnt  cr-fc  ex- 

'  pired. 

The  cafe  wa?  twice  argued  by   ^Ir.  D;/^.'"/ and  Mr, 
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Blad/lcnc  for  the  plaintiff,  Afi.'/nr,  nnd  by  Mr.  7hurhzu  and 
Mr.  Murphy,  for  the  defendant,  Taylor.  After  which,  the 
judges  of  the  Court  of  King's  Bench,  delivered  their  opinions 
icparately  and  at  large,  the  junior  Judge  beginning,  and  fo 
proceeding  upward  to  the  Lord  Chief  JulVice. 

^l^.  Jufl'uc  JViilf%,  after  Hating  the  cafe  and  fpccial  vcr- 
did,  fpokc  to  the  following  etfcd.  The  queftioiis  of  lawf 
muft  arifc  out  of  the  facfls  found  by  this  verdidi.  Some  of 
them  are  worthy  of  obfervation. 

It  is  found,  "  that  the  work  is  an  original  compofition, 
firA  printed  and  publiHied  in  London;  the  author,  a  natural 
born  fubjed,  refident  in  Eng'andy  Therefore  this  cafe  has 
nothing  to  do  with  foreign  books;  which  ftand  on  a  very 
different  footing. 

It  is  found,  '•  that  the  author  printed  this  work  from  the 
beginning  of  the  year  1727,  to  the  end  of  1729,  for  his  ov/n 
•ufe  and  benefit,  as  the  proprietor ;  and  then  fold  the  copy  to 
the  plaintiff,  his  heirs  and  affigns  for  ever,  for  a  full  and  ■va- 
luable confideration."  Therefore  there  is  no  occalioa  to 
meddle  with  cafes,  where  the  author  may  be  fuppofed  to 
have  relinquifhed  the  copy,  and  confequcntly  to  have  given 
a  general  licence  to  print. 

Many  of  the  beit  books  fall 'under  that  dcfcription.  A 
very  little  evidence  might  be  fufficient,  after  the  author's 
tieaih,  to  implv  fuch  a  tacit  confcnt :  as  if  the  book  had  not 
been  entered  before  publication  ;  it  would  be  a  circamflance 
to  be  fubmirted  to  the  jurv,  "  that  the  copy  was  intended 
to  be  left  open."  So,  if  after  publication,  the  author  had 
not  transferred  his  right,  oracled  himfelf  as  proprietor.  . 

But  the  finding  here,  being  of  a  fale  and  transfer  for  a 
valuable  confideration,  tliis  vcrditl  will  not  authorize  any 
claim  founded  on  the  fuppofed  confrnt  of  the  author. 

It  is  alfo  found,  "  that  the  plaintiff"  always  had  a  fuffici- 
ent number  of  thefc  books  expofed  to  Jale,  at  a  reafonablc 
p  icr,"  Therefore  this  cafe  has  nothing  to  do  with  cafe* 
where  the  pI.Tintift's  relict  may  bo  rebutted,  by  fhewing  that 
iie  meant  to  enhance  the  price  ;  which  is  againft  law.  •     : 

It  is  found  Too,  -'  7  hat  the  delc'ndent  fold  feveral  copies 
oifcitfaid  book."  And  therefore  this  cafe  is  rKitembarraflTecJ 
with  any -queitiou,  "wherein  cbnGfls  the  identity  ofa» 
buck.*  •    ■  ? 

Certainly  lina  fide  imitations,  tranflations,   and  abriclg- 
•  ments  are  different ;  and,  m  refpeft  of  the  property,  maybe 
cor.fideted  as  new  works :  But  colourablfi  andfraudulent  ^a- 
rl;<Uons  will  not  do. '  ...•..-.>.  -r'::'--.V 

.      ^-  .  '       .  ,^     .    •  -         Tfii^ 
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Th'is  is  not  the  cafo  of  an  unpublished  manufcript  taken  . 
in  execution  by  creditor?,  or  claimed  by  nffignccs  under  a 
coniniiffion  ngainfl  a  bankrupt-author.  -\Vh.:n  afjutAionof 
that  fort  arifcs,  the  court  will  confuicr  what  is  riglit.  And 
the  fame  qucftion  may  cxjually  arilc  upon  the  term  granted 
by  the  aifl  of  parliament.  And  therefore  this  is  not  a  doubt 
which  fuhfills  merely  on  the  common  law  right. 

Jf  the  copy  of  the  book  belonged  to  the  author,  there  is  no 
doubt  but  he  might  transfer  it  to  the  plaintiff.     And  if  the 
plaintiff,    by   the    transfer,   is  become   the  proprietor  of  tlia 
copy,  there  is  as  little  doubt  that  the  defendant  has  done  him 
;  an  injury,  and  violated  liis  right :  For  which,  this  adlion  is 

I  the  proper  remedy. 

'i  But  the  term  of  years  fecured  by  8  Ann.  c.  19.  Is  expired. 

:  Therefore  the  author's  title  to  the  copy  depends  upon  two 

/  qucfUons  - 

id.  Whether  the  copy  of  a  book,  or  literary  compofi- 

tion,  belongs 'to  the  Author,  by  the  common-iaMr. 

2d.  Whether  the  common  Jaw-rig.'it  of  authors  to 

the  copies  of  their  own  works  is  taken  away  by  8 

Ann.  c.  19. 

The  name,  **  copy  of  a  book,"  which  has  been  ufed  for 

ages,  as  a  term  tofigrn'fy  the  fole  right  of  printing,  publiih- 

ing  and  felling,"  (hews  this  fpecics  of  property  to  have  beea, 

long  known,  and  to  have  exited  in  fa^fl  and  ufage,  as  long 

as  the  name. 

Till  the  year  1640,  the  crown  exercifed  an  unlimited  au- 
tliority  over  the  prefs  ;  which  was  enforced  by  the  funiraaiy- 
powers  of  fearch,  confifcation  and  imprifonment,  given  to 
the  Stationers  Company,  all  over  the  realm  and  the  domi- 
nions thereunto  belonging,  and  by  the  then  fupreme  jurif* 
di<5tion  of  the  Star-Chamber  without  the  leaft  obfh^dlica 
from  Weftm'mjler-Hall,  or  the  parliament,  in  any  inftance. 

*'  Whether  before  1640,  Copy-Rights  exiflcd  in  this 
kingdom  upon  principles  and  ufage,"  can  be  only  looked  for 
in  the  SlalioKat  Com^anjfy  or  the  Star-Chambcrj  or  a<5lsc^ 
ftate,  . 

As  to  this  point,  their  evidence  is  competent,  and  liable  to 
little  fufpicion.'  It  was  inditfcrent  to  the  views  of  govern-  ' 
ment,  whetlier  the  copy  of  a|i  innocent  bot;k  licenfed,  was 
open,  pr  private  property.  It  was  certainly  againft  ^hc 
power. of  the  crown,. to  allow  it  as  a  private  right,  \vithput 
t>eing  protected  by  rjiy  royal  privilege. 

It  could  bs  done  only  on  principles  of  private  judlce,  rao- 

ffil  fipne^,  and  pviblic  fouvcnience ;  which,  when  applied  tq 
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a  new  fubjc<fV,  mnVe  common  hw  without  a  precedent ; 
much  more  when  received  anti  approved  hy  ufage. 

It  appear";  from  the  a(5\s  of  rtatc  trkcn  notice  of  at  the  bar,' 
th"t  unlcfs  pirating  another  man's  copy  be  an  abufe  on  fuch 
principles  as  make  common  law,  it  was  not  prohibited.  If 
it  he  fuch  an  ahufe,  then  there  are  general  words  in  leveraJ 
prohibitions,  to  include  it. 

'ri^.c  decree  of  the  S:nr-Chamber  in  155^?  regulating  the 
manner  ot  printing  nnd  the  number  of  prefics  is  confirmed, 
with  add.tional  penalties,  by  ordinances  of  the  Star-Cham^ 
IcT*  figncd  by  Sir  N.  Bjccn^  Lord  Burleigh^  and  all  ihemoft 
eminent  privv  courfcllors  of  that  age. 

Air.ong  other  things,  it  is  forbidden  to  print  2g::inft  thfc. 
force  and  meaning  of  any  ordinance,  prohibition  or  com- 
inandmcnt  in  any  of  the  (latutcs.  or  laws  of  this  realm  ;  or  in. 
any  i'ljunflion,  letters  patent,  or  ordinances  fet  forth  or  to 
be  fet  forth  by  the  Queen's  grant,  commlflion  or  authority. 

By  another  decree  of  the  Star-Chumber^  23  June  1585,  28 
£/;s.  Art.  4.*  every  book,  &c.  is  to  be  licenfed — "  nor  fhall 
any  one  print  any  book,  work  or  copy,  agumft  the  form  or 
meaning  of  any  reftraint  contained  in  any  flatute  or  laws  of 
this  realm,  or  in  any  injunftion  made  by  her  majefty  or  her 
privy  council  ;  or  againft  the  true  intent  and  -meaning  (^ 
any  letters  patent,  ccmmifiions  or  prohibitions  under  the 
great  feal ;  or  contrary  to  any  allowed  ordinance  fet  dowa 
for  the  good  government  of  the  Aationers  company." 

A  proclamation  of  the  25th  September  1623,  21  ^ar.  I, 
recites  the  above  decree  of  28  Eliz.  and  that  tlie  fame  had 
been  evaded,  amongfl  other  things,  *'  by  printing  beyond 
fea  fuch  allowed  book?,  works  or  writings,  as  have  been  im- 
printed within  the  realm  by  fuch  to  whom  the  fole  printing 
thereof,  by  letters  patent,  or  lawful  ordinance  or  autljorityi 
doth  appertain  **  And  then  this  proclaniation  enforces  the 
fa  id  decree. 

By  another  decree  olT  the  Slar'CbamhTty  made  on  iiA' 
July  1637,  article  the  7'th, — No  perfon  is  to  print,  or  Im- 
port  (printed  abroad)  any  book  or  copy  which  the  comparj^ 
of  ftationers,  or  any  other  perfons  hath  or  fbali.  by  any  !et- 
tcrs  patent",  order  or  cntrtince  in  their  rcgifter-bock,  or  (ithcr4 
wife,  have  the  right,  privilege,  autliotityor  allovvance  foldy 
to  print.  ,  '  - 

Thefc  arc  all  the  afts  of  ftale  rebtivc  to  this  matter. 

-I   .  -  ,         .  ..  i,:^\J.  V  J 


No  cafe  of  a  profccutlon  in  the  Star-chamber,  for  pnntlnj 
^vlthuut  licence,  or  Wmft  letters  patent,  or  pirating  anotbct 
n.an'scopy,  or  nny  ot1,cr  J.forJcrlv  pfnU.ng,  b.sbjcn  f.ur^. 
Moft  of  the  judicial  ^r9C<.:cdings  oftlic  Star-chamb.rare  lolt 

•'BiHTt^^ccrtnin,  that  Jown  to  the  year  164c,  copies  were 
protcaed  and  fecurcd  from  piracy,  by  a  '^^"^^l^.^^f^y^'^^^^^f 
n  ore  cff.aual  remedy,  than  aaionsnt  h^v,  orb.lls  m  cqu  ty 
"  No  licence  cooldle  obtained.  '\to  pnnt  another  mnns 
copy:-Not  from  any  prohibition;  but  beoofe  the  tW 
wT.mmoral,  difhoneft.  and  unjuft.  And  he  who  prmte^ 
without  a  licence,  was  liable  to  great  F"^';'^^  ^ 

Mr.  Bbckpnc  argued  very  n,3terully  ^^"^ ^^\^,^^^^^^^ 
the  Stationer;  Company;  and  rcaamnny  ^"^  "'  ^"^^  f^^ 
the  cxtraa  of  them,  it  appears  that  there  is  no  ord-.p.ice  of 
ly-hw  rdauve  to  c^ies.  till  after  the  year  ^640.  -ve^ 
from  the  creaion  of  the  company,  cop.es  were  entered  a? 
property  ;  and  pirating  was  pumihed.  ,   •     ,  ^,0 

Their  firft  charter  was  in  1556  ;  the.r  fecond,  m  15,8. 

In  1558,  and  down  from  that  Ume,  ihcfc  are  entnes  of 

copies  for  particubr  perfons.  ,  n-rfon» 

In  1559,  and  downward  from  that  time,  there,are  pcrlonf 

'"l^  ^i:;:t  ^t^eS^'h  take  notice  of  the  f^Ie  of 

■  ^^I^?^8.?therc  'a^Te'ntnes  with  an  e.prefs  ,rovIfo,  •*  tha. 
« .  if  it  be  found  any  other  has  right  to  any  o\  the  «>p.«,  the^ 
"  the  licence,  touching  fuch  of  the  copies  fo  belon^mg  to 

"  Itl'remt'vJibt^Tif^^^^  deaee  of  th.e  Star-chamber  in 
16^  exprTlTlyfuppofes  a  copy-right  to  exift  otherw.fe  thaA 
iyiLntrcr/er,  o^entry  in  the  reg.ftcr  of  the  (lat^onen  com- 
pany :  which  could  only  be  by  common  law  .^ 

But  in  1640.  the  Star  Chamber  was  abohlhed    Tlie  tr<?a- . 
bletS^nfoon  after.  The  king'.authonty  was  fet  a  nought: 
a    reSLtious  of  the  prefs.  and  rearaints  of  uiihcenlcd  pnnt- 
^ J  Crocla-mations,  decrees  of  the  Star- Chamber    anf 
d^rtcr-rowcrs  given  to  the  Stationers  Company,  weredcctn- 

cd  to  be,  and  certainly  >Ycre  illegal.  ,      r   .      ^i. 

%.e  licentioufn.fs  of  hbels  induced  the  two  houfcjtorpake 

^a  ordinance  which  prohibited  printmg  unlcfs  toe  bcok  yr?« 
^Xucenfed,  and  .nt.r^d' m\he  regiaer  of  tt^e  Ftatu^ner, 
Comp^ny.  Copy  ri^ihtj.  in  their  opmion,  then,  could  onlr 
S^pJn  tlie  «;mn.on  )aw :  bo.tji  houles  take  ^^f^rgr3:ncX 
■    .^c  or^/mnuce  tV.r^o^f  profiibits  prmtm^,  wi.thou^t.^^- 
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fcntofthe  owner;  or  importing  (if  printed  abroad ;)  uport 
psin  of  forfeiting  the  fame  to  the  owner  or  owners  of  the  co- 
pies of  the  fald  books,  &c. 

This  provifion  ncceffarily  fuppofes  the  property  toexifl: 
it  is  nugatory,  if  there  was  no  owner.  An  owner  could  not, 
at  that  time,  exirt,  but  by  the  common  law. 

.\n  November  1644,  Afilicri  pubhfhcd  his  famous  fpccch, 
for  the  liberty  of  unlicenfcd  printing,  againft  this  ordinance: 
^nd  arnong  tlie  glofTes  which  he  fays  were  ufcd  to  colour  this 
ordinance,  and  make  itpafs,  he  mentions  "  tliejufl  retaining 
**  of  each  man  his  fcveral  copy  ;  which  God  forbid  fhould  be 
*'  gain-faid  !" 

So  little  did  he,  (tliough  an  enthufiafl:  for  liberty,)  think 
that  the  hberty  of  unlicenfcd  printing  ftiould  extend  to  vio- 
late the  property  of  copies  !  and  yet,  this  copy-right  could,  a^ 
that  time,  fland  upon  no  other  foundation,  than  natural  juf- 
tice  and  common  law.  Thofe  who  were  for,  and  thofe  who 
were  againfl  a  licenfer,  all  agreed  *'  that  literary  property 
*'  was  not  the  efFe£t  of  arbitrary  power,  but  of  law  and  juf- 
**  tice ;  and  therefore  ought  to  be  fafe." 

In  1649,  the  long  parliament  made  an  ordinance.which 
forbids  printing  any  book  legally  granted,  or  any  book  en- 
tered, without  confent  of  the  owner;  upon  pain  of  forfei- 
ture, &c. 

The  fame  obfervations  occur  upon  this  lafl:,  as  upon  the 
former  ordinance. 

In  1662,  tlie  aflof  13&  14  C.  H.  (the  licenGngadt)  pro- 
hibits printing  any  book,  unlefs  firfi  licenfed,  and  entered  in 
the  regifter  of  the  Stationers  Company  :  it  alfo prohibits  print- 
ing without  the  confent  of  the  owner,  upon  pain  of  forfeiting 
the  book,  and  6s.  8d.  each  copy;  half  to  the  king,  and  half  to 
theowner:  to  be  fucd  for  by  the  owner,  in  fix  months;  bclides 
being  otherwife  ]5rofecutcd  as  an  offender  againft  the.aift. 

The  a6l  fuppofes  an  ownership  at  common  law.  i  nd  the 
right  itfclf  is  particularly  recognized  in  the  latter  part  of  the 
third  fe£tionof  tlieafl ;  where  the  Chancellor  and  Vice-chan- 
cellor of  the  univerfities  are  forbid  to  meddle  with  any  book 
or  books,  the  right  of  printing  whereof  doth  folcly  and  pro- 
perly belong  to  any  particular  perfon  or  pcrfons.    ' 

The  fole  property  of  the  owner  is  here  acknowledged  in 
cxprcfs  words,  as  a  common  law-right;  and  the  Icgillaturfi 
Avho  pfTed  that  a£\,  could  never  have  entertained  the  moll 
diflnnt  idea,  «'  that  the  froduc5ticns  of  the  brain  were  not  a 
*'  fuhjecl:  matter  of  property."  To  fupport  an  adion  on  this 
ftajute,  owner/hip  muft  be  proved :  or  the  plaintiff  could  noc 

recover; 
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Recover:  bccaufc  tl»e  aftion  is  to  be  brought  by  rtie  owner; 
ulio  is  to  have  a  moiety  of  the  penalty. 

The  various  provifions  of  this  a(ft  cifciriually  prevented  pi- 
racies ;  witliout  a6lions  at  lav/,  or  bills  in  eijuity,  l)y  owners. 
'  J3ut  cafes  aiofe  of  difjiuted  property.     So:tic  of  tV.cm  were 

between  dilFerent  patentees  of  the  crown  :  feme,  "  whtthcp 
*'  it  belonged  to  the  Author,  from  his  invention  and  labour ; 
'  "or  the  king,  from  the  fuhjedt  matter  ;"  v,  jiicii  occafioned 

1 1  thefe  points  to  be  agitated  in  fFiJ]minjlcr-Ha'l, 

[  I  The  flrfl  cafe  on  this  fubjccl  was  lictween  Akins,  the  law- 

■I  patentee,  and  fome  members  of  the  ^tationeriC  mpany.  The 

I  plaintifF claimed  under  the  law- patent.    The  defendants  had 

I  printed  RoiPs  abridgement.     The  bill  was  brought  for  an  in- 

'J  ju6lion.     And  the  Lord  Chancellor  awarded  an  injundicn 

';  againfb  every  member  of  the  Company,   The  defendants  ap- 

J.  pealed  to  the  Houfe  of  Lords:  and  the  decree  was  affirmed.' 

I  This  was  argued  on  the  footing  of  a  prerogative  copy-right 

.'  in  tlie  crown,  in  all  law-books,  h  was  urged,  that  the  king 

{  pays  the  judges  who  pronounced  the  law — Tliat  the  laws  arc 

\]  the  king's  laws,  &c.     I  do  not  enter  into  the  reafons  of  the 

[.;  determination  ;  but  only  cite  it  to  ihow  that  the  Lords -went 

['.  upon  this  do(5lrine,  which  was  not  difputed,   "  that  a  copy- 

r  *'  right  was  a  thing  acknowledged  at  common  law."  and 

*■  **  then  they  agreed  that  the  king  had  this  right,  and  had 

*;  *'  granted  jt  to  the  patentees."     In  this  ligln,  this  cafe  was 

|i  very  properly  fbtcd  by  Mr.  B'.achjhne ;  and  argued  from,  as 

||  being  an  authority  in  his  favour. 

'^     -  The  next  cafe  was  that  of  Rcpa-  v  Strcatcr,  Si:n>:rr  234. 

jj  and  mentioned  and  alluded  to,  in  i  ALJ.  257.     Which 

j^  came   on  before  this  court  (Lord  Chief  Jufticc  Hij/f  then 

u,  prefiding)  about  22  C  II  and  judgmeit  was  given  J/.  24  C, 

N  2.     Roper  had  bought,  from  the  executors  01  Mr.  Juftice 

I  Cnkc,  the  third  part  of  his  Reports.  Strcatcr  was  law-patentee; 

?  and  reprinted  it,  \vithour  the  plaintilFs  content.     Rcper 

^  brought  an  aiftion  of  debt,  as  owner,  upon  the  liccnfmg  ai^ 

'}       ■  Strcatcr  pleaded  the  king's  grant.     Upon  which,  thf  plain- 

^  tiff  demurred  :  and  it  was  adjudged  for  the  plalntitF,  in  the 

^  common  pleas.     Which  is  a  judicial  autIiorir\' in  point,  **th3t 

1  the  plaintiff,  by  purchafe  from  the  executors  of  the  author, 

was  ov/ner  of  the  copy  at  common  law." 

Nor  did  the  reverfal  in  the  Houfe  of  Lords  nt  all  fliaVe 
this  authority;  becaufc  tlie  reverfal  proceeded  (as  in  the  cafe 
of  yftkyns)  upon  an  opinion  **  that  the  copy  belonged  to  the 
;.ing." 

Bcruies,  it  appears  that  the  judges  v,-cre  not  allied  their 

c^inicTs 
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opinionj,  en  diis  occafjon  ;  Jini  prcSjMy  thr y  woulJ  not  h^vc 
concurred  in  the  rcvcrfal  ;  ai  live  nj,'':)ii:y  of  thcHoufcot" 
Lords,  who  were  for  rcveriing,  refufcJ  lol.cai  their  opinions. 
For,  it  is  faid,  in  the  journals,  that  after  vari^/U:,  debate  ani 
confidcratjon,  the  qucflion  was  picpounilcd  "  wli^rljci.  the 
judq;es  (hould  be  heard  in  thii  cafe;"  and  it  was  retblyid  iu 
Lhc  ne^tivc;  dilTeaticnte  Jn^L/'cy. 

In  the  argument  of  the  ca(c  of  the  Stationers  Com^^uy 
2g:i\n(i  Pat  vcr J  in  5i;n;7rt- 233,  it  is  faid,  "  it  is  true,  tiiat 
this  aflion  of  J\cprr  v  Str eater  was  brouj2,ht  on  the  a£l  of  14 
C.  11.  which  is  expired.  But  that  liatute  did  not  give  a  right, 
but  only  an  action  of  debt."     [Fide  Siinner,  234.] 

The  next  cafe  is  that  of  7he  Ctmpany  of  Utationcrs  v  Sej- 
v.cur  zg  Car.  II,  in  1  Afcd.  256.  The  plaintifls,  as  grantees 
of  the  crown,  brought  an  aiflionofdebtagainfl  the  detendant, 
for  prii>ting  Gadjhury  s  Almanac.  Pen&bcrwu,  in  his  argu- 
ment faid,  when  Sir  Orlando  Biidgmau  was  Chief  Jullicc  in 
this  court  (tl>e  common  pleas)  there  wai  a  quefiion  raife<i 
concerning  the  validity  of  a  grant  of  the  fole  printing  of  aay 
particular  book,  witii  a  proh.bitiun  to  all  otlicrs  to  print  the 
iame;  "  liow  far  it  /hou Id  Hand  good  jgainfl  thofe  who  daina 
a  property  paramount  tiu:  king's  grant:"  an4  opinions  >ypifp 
divided  on  that  point. 

But  (fays  he)  the  defendant,  in  our  ccfe,  tnakes  iwbtlf  to 
tlie  copy:  he  only  pretends  a  nullity  in  our  patent. 

The  book  which  tliis  defendant  hath  i>rintcd  has  no  ccr.- 
tain  author  :  and  then,  accordmg  to  the  rules  of  law,  the  king 
has  tlic  property  ;  and,  by  confequence,  may  grant  his  pro- 
perty to  the  company. 

The  court  thought  that  Almanacs  mi^t  be  prerogabre 
copi  :s ;  and  faid,  "  thefe  additions  of  prog n oft ications  do  nofi 
alter  the  czie ;  no  more  than  if  a  roan  Ihould  claim  a  property 
in  another  u»an's  copy,  by  reafoa  of  fomp  Jr)Confiderablc  ^cl- 
ditions  of  his  own." 

Tliefe  were  times  when  prerogative  ran  high.  But  ftilj 
thefe  cafes  prove  '*  that  the  copy  -right  was  at  that  time  a 
well-known  claim;"  though  the  overgrown  rights  of  the 
crown  were,  in  fome  inflances,  allowed  and  adjudged  (as  in 
this  cafe)  to  over-rule  then'. 

Tlie  iicenfn;:  ail  of  C.  1 1,  was  continued  by  (everal  afls  of 
parliament;  but  expired  oth  J/*-^)',  1679.  31  C.  II.  Soon 
after  which,  there  is  a  calc  in  Ljl/y's  entries,  of  Hilary  terna 
31  C.  11.  B.  R.  anadion  on  the  cafe  brought  for  printing  the 
Fil^ims  Prc^rcfi ;  of  which  ilie  plaintitFwas  and  is  the  true 

proprietor ; 
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proprietor;  whereby  he  loft  the  profit  and  bencGt  cf  his  copy. 
But  I  don't  timl  that  this  adlion  was  ever  proceeded  in. 

The  Ucciilinq  r.6l  of  13  &  14  C.  II.  was  rcvivcl  by  1  'Jae^ 
II.  c.  7  ;  and  continued  by  4  //'.  fj"  Al,  c.  24 ;  and  hnally  ex- 
pired in  1694. 

Foi  live  years  fucccflively,  attempts  were  made  for  a  ncvr 
liccming  a6l.  Such  a  bill  once  paTrod  the  Houfe  of  Lords; 
but  tlie  attempts  mifcarricd,  upon  coiilKtutional  objetflions  to 
a  liccnfer. 

The  proprietors  of  copies  applied  to  parliament.  In  1705, 
1706,  and  17C9,  for  a  bill  to  protedl  their  copy-rijhtswhidi 
had  been  jiiv.ided,  and  to  Iccure  th.eir  properties.  Vhey  had 
fo  long  been  fccurea  bv  penalties,  that  they  thought  an  iflion 
at  law  an  inadequate  remedy  ;  and  had  no  idea  a  bill  in  equity 
could  be  entertained,  but  upon  letters  patent  adjudged  to  be 
legal.  A  bill  in  equity,  in  anv  other  cafe,  had  never  been 
-  attempted  or  thought  of:  an  adlion  upon  the  cafe  wastliought 
of  in  31  C.  II ;  but  was  not  proceeded  in. 

In  one  of  the  cafes  given  to  the  members  in  1709,  in  fup- 
port  of  their  apphcation  for  a  bill,  tlie  laft  realou  or  para- 
P  gr^ph  is  as  follows — *'  The  liberty  now  fet  on  foot  of  brcak- 

j, .  ing  through  this  ancient  and  reafonable  ufagc  is  no  way  ta 

be  eflfefhoally  refirained,  but  by  an  acl  of  parhamenL     j'^or, 
\  •  by  common  law,  a  bookfcUer  can  recover  no  more  cofts 

I  than  he  can  prove  damage :  but  it  is  impofiible  fur  him  to 

\  pro\-e  the  tenth,  nay  perhaps  the  hundredth  part  of  the  da- 

V^  mage  he  fuffersi  becaufe  a  thoufand  counterfeit  copies  may 

1.^    .  be  difpcrfed  into  as  many  different  hands  ail  over  the  king- 

^  dom,  and  he  not  be  able  to  prove  the  lale  of  ten.     BeUdcs, 

h,  the  defendant  is  always  a  pauper :  and  fo  the  plaintiiF  mu£k 

(iofe  his  cofls  of  fuit.    (No  man  of  fubllance  has  been  knowa 
to  ofltnd  in  this  particular ;  nor  will  any  ever  apj>ear  in  it.V 
i^  Therefore  the  only  remedy  by  the  common  law,  is  to  con- 

'^  fine  a  beggar  to  the  rules  of  the  Kings  Bench  or  Fleet :  and 

^  there  he  will  continue  the  evil  pracflicc  with  impunity. 

j'i  We  therefore  pray,  that  confifcation  of  counterfeit  copies  be 

■  i  one  of  the  penalties  to  be  inflidlcd  on  otTenders." 

On  the  1  ith  o{ 'January  1 709,  purfuant  to  an  order  made 
npoii  the  bookfcUer's  petition,  a  bill  was  brought  in,  for. 
lecoring  tlie  property  of  copies  of  books  to  the  rightfal , 
owners,  &c.     On  the  lOtli  of /V/rurrn',  1709,  the  bill  was 
committed  to  a  committee  of  the  whole  houfe  -,  and  reported 
■Willi  ammdraents,  on  the  2ift  of /V/rj/wrv,  1709. 

1  Hiall  confider  the  bill  as  it  palTed  into  a  law,  and  the 
;^rgaments  drawn  from  ihe  akeratio.7s  made  in  tho  cijurfc  of 
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its  paffing  in  the  Houfc  of  Commons,  when  Tcome  to  the 
IfcoiiJ  head  or  qucllion  wliich  I  propofed  to  Ipeak  to;  and 
now  proceed  upon  the  facfl  of  ufagc  and  authority  fmce  1709. 
The  Court  of  Chancery,  from  tliat  time  to  tliis  day,  have 
been  in  nn  error,  if  the  whole  right  of  an  author  in  his  copy 
dqpcnds  upon  this  pofitive  afl,  as  introdu£tivc  of  a  new  law. 
For,  it  is  clear,  the  property  of  no  book  is  intended  to  be  fe- 
cured  by  this  a6l,  unlefs  it  be  entered :  nobody  offends . 
againft  this  ait,  unlels  the  book  be  entered.  Confequently, 
tlie  fole  copy-right  is  not  given  by  the  a(S,  unlefs  the  book 
be  entered.  Yet  it  is  held  unnecefTary  to  the  relief  in  Chan- 
cery, that  the  book  fhould  be  entered. 

There  is  alfo  an  exprefs  provifo,  *'  That  all  aflions,  fuits, 
bills,  &CC.  for  anv  offence  that  fhall  be  committed  againfV 
this  a6l,  ihall  be  brought,  fued  and  commenced  within  three 
months  after  fuch  offence  committed ;  or  elfe,  the  fame  ihall 
be  void  and  of  none  effect." 

If  all  copies  were  open  and  free  before,  pirating  is  merdy 
an  offence  againft  ftatute ;  and  can  only  be  queftioned,  in 
any  Court  of  Juftice,  as  an  offence  againft  this  a(Sl.  Yet  it 
]&  not  ncceffary  that  the  bill  in  Chancery  fhouldbe  brought 
within  three  months. 

Again,  if  the  right  vefted,  and  the  o&nce  prohibited  by 
this  a6t  be  new,  no  remedy  or  mode  of  profecution  can  be 
purfued,  bcfides  thofe  prefcribed  by  the  a&..  But  a  bill  in 
Cliancery  is  not  given ;  and  confcquently  could  not  be 
brought  upon  this  a£L 

There  is  no  ground,  upon  which  this  jurifdiftion  has  been 
cxerclfed  or  can  be  fupported,  except  the  antecedent  pro- 
p)erty ;  confirmed,  and  fecured  for  a  limited  term,  by  this 
a<5V.  In  this  light,  the  entry  of  the  book  'is  a  condition  in 
refpeft  of  ftr.tutary  penalty  only:  fo  likev.ife  tlxe  three 
months  is  a  limitation  in  refpedl  of  the  ftatutary  penalty 
only.  But  the  remedy  by  an  adlion  upon  the  cafe,  or  a  bill 
in  Chancery,  is  a  confequencc  of  the  common  law-right; 
and  is  not  affected  by  the  flatutary  condition  or  limitation. 

.Mr.  Afurply^'  Cited  and  bid  ftrcfs  upon  the  cafe  of  Millar 
T  Kixca'.d  ft  al.  in  the  Houfc  of  Lords,  11th  of  Fehuary 
1750.  \n  that  cafe,  the  fuit  was  brought  up>on  the  8  Queen 
j^}in  and  1 2  G.  J  I.  c.  36,  by  feventeen  bookiellers  of  London, 
j)!3intiffs,  againft  twenty-four  bookfcllers  of  Edinburgh  and 
C,!af^'j-jj,  dclendants;  tor  having  offended  againft  thcfe  two 
aifU,  as  to  many  bcx)ks  fpecltied  ;  praying  the  penalties,  and 
ttn  injundion  and  account,  by  way  of  damagei. 
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Tlie  plalntifls  rcllnincd  their  demand  to  an  ac<!ount  of 
profits,  by  way  of  damnpcs,  for  two  or  three  b-/)l;s  only. 

'J'hc  Court  found,  *'  Thatthcrc  lies  no  a£lion  of  damngcs, 
in  this  cafe."  -      -       ' 

The  plaintiffs  petitioned  for  a  rehearing;  and  inOdcd  that 
the  8  of  Queen  /^n>i  gave  an  additionol  fecurlty  by  penalties, 
<luring  a  limited  time,  to  a  prupcrty  which  exited  before  ; 
and  thci-efore  was  declaratory  of  the  property  ;  and  that  tht; 
•Court  of  Chancery  had  always  undcrftoood  it  in  this  fenfc, 
and  given  relief,  in  confequence  of  the  common-law  pro- 
perty, declared,  and  fccured  by  the  acl  for  a  limited  time  by 
■  penalties. 

The  Court  found,  "  That  an  aflion  of  damages  lies,  to 
the  extent  of  the  profits  made  by  Lhe  defendants,  on  fuch  of 
the  books  libelled,  as  have  been  entered  in  the   Stationer's 
Hill  and  reprinted  in  Britain.''* 
The  defendants  prayed  a  review. 

The  Court  ordered  the  caufc  to  be  re-argued  ;  and  directed 
them  to  confider  *'  Whether,  by  the  Jav^-s  of  Sntland^  an 
aftion  lay,  at  the  infhnce  of  an  author  or  proprietor  of  a 
book,  before  the  fbtute." 

The  caufc  was  further  heard  and  debated  :  hut  both  fides 
avoided  the  queflion  upon  the  common  law.  The  plaintife, 
probably,  were  advifed  not  to  put  their  cafe  upon  the  com- 
mon law  of  Scotland;  bccaufe  the  books  were  printed  and 
publilhed  in  Lojidon,  and  therefore  might  be  confidered  as 
foreign  books.  And  the  defendants,  thinking  thcmfelves 
ftrong  againft  an  a6lion  of  damages  upon  the  ftatute,  relied 
upon  that  ground ;  andinfifted  that  theaftion  being  brought 
upon  the  ftatute,  the  plaintifft  could  net  refort  to  the  com- 
mon law. 

The  Court  therefore  gave  no  opinion,  as  to  the  common 
law  ,  but  found,  "  That  no  adlion  lies  on  the  ftatute,  for 
offences  againfl  tlie  fame,  except  v.hen  it  is  brought  withia 
three  moiiths  after  the  committing  fuch  offence :  and  that 
no  a6tion  lies,  except  for  fuch  books  as  have  been  entered  in 
Stationer's  Hall  in  terms  of  the  flatute."  ^Vnd  "  that  no 
adlion  of  damages  lies  on  the  ftatute."  ' 

The  plaintiffs  prayed  a  review  ;  and  objecS^cd  to  the  am- 
biguity tjf  the  prcpofition,  "  That  no  a6lion  of  damages 
Jies  on  the  flatute  ;"  becaufe  they  did  not  contend  "  that 
fuch  a£lion  was  given  by  the  ftatute  ;"  but  that  it  followed 
the  antecedent  property,  declared  and  fecured  by  the  (latute. 
And  they  urged  the  pra6^icc  cf  the  Court  of  Chancery. 
Thc  Court  found,   "  TJut  no  action  of  da.nages  docs  He 

upon 
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upon  or  in  confcqucnce  of  the  ftatute,  but  only  for  (fitf 
penalties.'* 

The  plaintiffs  appealed  to  the  Floufc  of  Lends.  In  their 
reafons  annexed  to  the  printed  cafe,  they  fay  ««  The  Court 
of  Chancery  hasconflrucd  8  y^nfi,  as  declaratory  of  an  au- 
.tlior's  proptrty;  and  the  remedies  and  penalties  tl^rcby 
given  for  a  limited  term,  upon  certain  conditions,  as  addi- 
tional faneflions  only,  to  prcferve  that  property  from  being 
injured."  And  in  another  part  of  the  reafons,  they  inGft 
•'  That  it  is  like  the  cafe  of  a  patent  granted  for  any  new 
and  ufeful  invention  :  the  patentee,  in  confequence  of  liis 
property,  is  intitled  to  the  ordinary  relief  in  courts  of  la^v 
am]  equity." 

■  It  ds  remarkable  that  the  refpondents,  (who  had  vcFy 
able  men  for  their  counfel,)  in  their  reafons,  do  not  litigate, 
**  that  the  ftatute  was  to  be  confidered  as  giving  an  addi- 
tional fecurity-;"  nor  confequently,  the  competence  of  an 
a(5liori  for  damages:  they  only  fay,  "If  it  is  taken  as  arl 
aflion  upon  tlie  cafe,  it  cannot  be  joined  with  an  afiion  for 
the  jjenaltics  ,  and  infifl,  from  objections  to  the  method  of 
proceeding,  that  the  plaintiffj  could  not  recover." 

Mr.  Afufphy  cited  a  manufcript,  which  favs,  Lord  Hard- 
v-'icke,  in  moving  for  the  refolution  of  the  Houfe,  fpoke  to 
the  following  ctle£l — *' Astothe  origin  of  relief  given  in  the 
Court  of  Chancery,  by  injundtion  and  account — The  flatutc 
of  Joe.  L  which  took  away  monopolies,  at  the  fame  time 
p;ave  the  King  a  pov.'er  to  grant  patents  for  the  encourage- 
mait  of  new  inventions  for  fourteen  years.  Thefe  patents 
were  inrolled  in  Chancery:  and  the  Court,  upon  complaint 
of  tlie  patentee,  would  take  notice  of  its  own  records." 

"  The  flatute  of  Queen  /inn  might  be  confidered  as  a 
landing  patent  to  authors  :  and,  being  a  record  of  the  higheft 
nature,  the  Court  will  give  relief. 

*'  But  he  doubled  whether  that  ftatute  was  declaratory  of 
the  common  law  ;  or  introdu(5live  of  a  new  law,  to -give 
learned  men  a  property  which  they  had  not  before. 

"  He  faid,  it  was  material  to  confider  how  the  common 
law  of  Scotland  flood  before  the  ftatute  :  and  he  repeated, 
more  than  once,  that  as  die  queflion  could  not  be  judicially 
tietemiined  upon  the  prefcnt  appeal,  he  would  hi  ftili  optn 
to  all  reafoningsupon  thefubjcdt ;  and  wo'jld  not  be  under- 
itocd  to  give  an  of)inion  which  might  bind  himfelf." 

This  account  of  what  Lord  Hard\u:cke  faid,  is  taktn. 
from  a  letter  faid  to  be  written  to  the  refpondents  In  ^Jccri?*/, 
by  their  foUcitcr.     It  purports  only  to  be  heads,  by  way  of 
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tiurratton ;  and  n6t  a  tcj^ort  of  his  words,  or  llic  order  in 
which  he  fp<ikc,  or  all  he  faid  ;  and  plainly  contains  what 
the  foliciror  thought  would  m:kc  mod  lor  his  clients. 

Lord  Hard-uKckc  niuf^  h.lve  intimated  more  of  his  opiniorx 
than  is  mentioned  in  the  letter  j  by  his  repeatedly  guarding 
**  that  he  would  not  he  underllood  to  give  an  opinion  which 
might  bind  himrelf." 

What  he  is  reported  to  have  faid,  is  very  mntcrial  in  this 
light.  ■ 

T!>c  on!y<jucflIon  hrought  before  the  houfe  by  the  ap- 
fieal,  was,  "  Whctiier  any  remedy  lay,  in  confequencc  o£ 
the  rtatute,  except  for  the  penalties:" 

Lord  Hurdzvicke  ftates  the  doubt  to  be,  "  %\niether  the 
ffatate  was  declaratory  of  the  common  law  ;  or  introdu<3ire 
of  a  new  law,  to  give  learned  men  a  property  which  they 
had  not  before."  He  (btes  no  doubt,  *'  Whether  any  rc- 
onedy  could  lie,  except  for  the  penalties  only,  if  the  adt  gave 
a  newppoperty." 

The  doubt  was  a  queflion  of  conftrudtion  upon  the  fta- 
tute,  not  to  be  folved  by  the  words ;  for  there  are  no  words 
declaratory  of  the  common  law:  and  there  is  an  exprcfspro- 
vifo  againft  inferences  either  way. 

The  queftion  then  depended  upon  fettling  **  whether  the 
property  cxiQed  bv  the  common  law."  If  it  did,  the  a(ft 
confirms  that  right,  rnJ  fecures  it  by  penalties.  If  there 
was  no  right  at  the  corunxin  law,  then  the  aft  gives  a  new 
right  upon  condition,  under  a  fandlion  fpccially  prefcribe«L 
Therefore  fays  Lord  Hard-x-ickf.,  it  is  matei  ial  to  conuder 
*'  How  the  common  law  of  Scctland  flood,  before  the  fla- 
tute." 

As  to  what  he  is  reported  to  have  faid  of  the  relief  given 
In  Chancer, — Thefolicitor  lias  certainly  omitted  fomething. 

Lord  Hard'x'uke  could  never  giound  the  relief  given  to  a 
patentee,  merely  upon  the  patent  being  inrol'ed  in  Chan- 
cery :  much  lefs  could  he  argue  from  thence  to  an  a(fi  of 
parliament,  i.  •=:rely  hecaufc  i*  was  a  record  of  a  high  nature; 
without  fayir.^  a  word  as  to  the  conftructlon  of  the  ad\,  up- 
on whicli  the  Court  of  Chancery  proceeded;  though  that 
'was  the  only  thing  material,  and  relied  upon  in  tlic  argu* 
•Ricntas  decifivc.  ^ 

The  printc-d  reafons  argued  fix)mthe  relief  given  upon  pa- 
tents for  iK'.v  inventions,  by  aftion  or  bill,  as  a  parallel  cafe. 

Suppohng  a  common  law  propejty  fecured  and  ccntirmcd 
by  the  ftatute  for  a  term  ;  this  legal  ri.;ht  ftands  upon  the 
fame  ground  with  tlie  legal  right  excepted  in   tlie  zti  of  21 
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yae.  I.  But  fuppofing  ihc  privilege  given  to  autliors  by  t'li^ 
av5\,  to  aiifc  out  of  a  new  prohibition  ;  there  is  no  colour, 
fror.i  the  cnfc  of  letters  patent,  for  the  juriftlidtion  exercifeJ 
by  ihc  Court  of  Chancery  upon  8  Jrn. 

In  letters  patent,  all  the  conditions  required  by  21  yac.  I. 
Eiufl  be  ohfervcd.  Patentees  for  new  inventions  arc  left,  by 
tliat  ftatute,  to  the  common  law,  and  tlie  remecties  which  fol- 
low the  nature  of  their  right. 

But  this  ftatute  of  the  Sthof  Queen  y/;7«,  is  a  penal  ftatutc; 
which  prefcribcs  the  remedy  for  the  party  aggrieved,  and  the 
mode  of  profccution,  to l>e commenced  within  three  nvsnths. 
Upon  fuch  an  afl,  if  the  ofFence,  and  confequently  the  righ^ 
■vrhich  arifes  from  the  prohibition,  be  new,  no  remedy  or 
mode  of  profecution  can  be  purfued,  except  what  is  d'neSied 
by  the  aft. 

The  flatutes  which  prohibit  interlopers,  give,  by  that  pro- 
Libition  the  fole  £q/i  India  trade  to  the  company.  The  trade 
was  free  before.  Confequently,  the  flatutes  create  a  new 
offence.  Was  it  ever  imagined  that  any  remedy  could  be 
purfued  by  the  company,  except  thofe  prcfcribed  by  the  fla- 
tutes? 

Where  an  afl  enforces  a  duty  with  penalties,  the  ordinary 
remedies  follow  the  debt  of  obligation  to  pay  ;  and  the  pe- 
nalties are  by  wav  of  fecurity.  But  where  the  privilege  to  one 
pcrfon  arifes  out  of  and  confifls  in  a  new  prohibition  toothers, 
there  is  no  proceeding  but  for  a  breach  of  the  prohibition.  If. 
the  a6l  has  prefcribed  the  remedy  for  the  party  grieved,  and 
the  mode  of  profccution  \  all  other  remedies,  and  modes  arc 
excluded. 

If  a  conditional  right  is  created  by  an  a£l  of  parliament, 
the  condition  can  not  be  difpenfed  with.  Ifthe  fame  aft, 
which  creates  the  right,  limits  the  time  within  which  ^rofe- 
cutions  for  violation  of  it  iLall  be  commenced,  that  limitation 
can  not  he  difpenfed  with. 

Therefore  tJie  whole  jurifdiftion  exercifed  by  the  Court  of 
Chancery  fince  1 7 10,  againft  pirates  of  copies,  is  an  authority 
*■*■  that  authors  had  a  property  antecedent ;  to  which  the  aft 
gives  a  temporary  additional  fecurity  :"  It  can  (land  upon  ao 
nthcr  foundation.  And  I  am  perfuaded  Lord  Hardwicke 
dropt  fomething  as  to  the  reafons  and  grounds  of  the  relief 
given  by  tlie  Court  of  Cliancery,  in  confequcnce  of  tliis  aft  j 
which  occalioncd  his  repeating,  more  than  once,  **  that  be 
would  be  ftill  open  to  all  leafonings  upon  tlie  lubjeft." 

The  order  declares,  "  that  the  aftion  brought  by  the  ap- 
ptjbnis  m  the  court  of  fclLon  in  iVe;ia/:</ was  improperly ;ind 
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InconGflcntly  brought,  by  demanding  at  the  fame  t'wr.r  a  '],(' 
toveiv  and  account  of  the  profits  ot  tlic  bof-ks  *:n  (|  itjV/.n, 
and  alfo  the  penalties  of  the  ich  of  parlinmi-'.,  'wiiich  ;.«.'. 
appellants  had  never  abfolutely  waved  in  thepvoct  m  .  r.-.  ._•_ 
low;)  and  alfo  by  joining  fevcral  purfucrs,  cl.v.TTi",,.  •..."••;«■-> 
nnd  independent  rights  in  ditfcient  bo^ks,  inl!)':far.v^  ,ii;|j[,j 
and  that  therefore  the  points  determined  by  t^c  fai.\  i-'tcrlo- 
cutoi"s.  could  not  regularly  conic  in  (ju'jrtion  in  t;:iic:.ufe: 
and  therefore  ordered  and  adjudged  that  t!".e  Lid  fev'jral  in- 
terlocutors Ix;  reverfed,  without  prejudice  to  tiic  d'-'crraina- 
tion  of  any  of  the  faid  points,  when  the  fame  limil  ;:'-.)r,erIy' 
be  brought  in  judgment.  And  it  is  hereby  alfo  dt 'iarcd, 
that  libel  in  this  caufe  is  ncnrclcva>:t :  and  ordered,  that  the 
laid  Court  of  Seflion  do  proceed  accordingly." 

If  the  ground  of  the  relief  in  Chancery,  during  the  conti- 
nuance of  the  term  given  by  the  a£i,  was  the  iMecedent 
property;  it  is  to  be  wor.dered,  that  after  ti;e  c.-:pintion  of 
the  term,  the  Court  had  no  difficulty  to  grant  thefauie  rcJicf, 
merely  upon  the  common  law-right. 

Eut  before  I  mention  the  cafes,  it  mav  be  proper  to  pre- 
mife  what  will  put  the  authority  of  tliem  in  ;is  ';ue  l^^ht. 

lajundions  to  flay  printing  or  the  fa! e  cfi'  oks  p.mtcd, 
are  in  the  nature  of  injundlions  to  flay  wa;;e  ;  th.  v  i.^vt-rarc 
j^ranted,  hut  upon  a  clear  ri^ht.  If  moved  fo',  upoi:  filing 
the  bill;  tiie  right  muft  appear  clearlv,  bvclTi.'avit-, :  I: con- 
tinued after  the  anlwer  put  in  ;  the  ri^ht  mult  bi  ».lejrly  ad- 
mitted by  the  anfwer,  or  not  denied 

Where  tlie  plaintitf's  right  is  quefiioned  and  doubtful,  an 
injund^ion  is  improper;  becaule  no  reparation  can  be  made 
to  the  defendant  for  the  damage  he  fuAains  from  the  injunc- 
tion ;  But  if  the  defendant  proceeds  to  commit  tiic  walle  or 
injury,  the  plaintiff  mav  afterwards  hav^-  compenfation. 

Few  bills,  againfl  pirates  of  books  are  ever  brought  to  a 
bearing.  If  the  defendant  acquiefces  under  the  injunction, 
it  is  fcidom  'worth  the  plaintnls  whde  to  proceed  for  an  ac- 
count ;  the  file  of  the  edition  being  llopped. 

From  the  year  17C9  to  thi?  day,  there  have  not  been  more 
dian  two  or  three  fuch  caufcs  licard. 

The  quellion  upon  the  common  law-right,  could  not  arife 
till  21  years  from  the  icth  oi  j'jpil  i-]\Oy  for  old  copies: 
confcquently,  the  fooncft  it  could  arife  was  after  the  10th  of 
.April  1731. 

On  the  Qth  o(  Jrinc  1735,  in  the  ca'e  of  £y^v,  Ifa'kfr^ 
Sir  'J'.fcj'h  yf  1)7/ grai\ted  an  injuneflion  to  reflrain  the  dcfcn-. 
kLnt  from  printm^  the  "Whole  Duly  of  Man;  the  hrfl  af- 

E  fignme^il 
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fignmcnt  of  which  had  been  made  in  December  1657  :  and 
%vns  aaiuicfccd  under. 

In  the  cafe  oi  W/c:ic  v.  Fiilkuer,  28  November  1735,  an  in- 
jui3(f^ion  was  granted  for  printing  Pcpe^s  nnd  Swift\  Mifccl- 
Janies.  Many  of  thcfc  i)ieccs  were  publiilied  in  1701,  1702, 
1708:  and  the  counfel  ftrongly  prcfifcd  the  objecflion,  as  to 
thcfc  pieces.  Lord  TalLct  continued  the  injun(5^ion,  as  to 
the  whole,  and  it  was  acquicfccd  under.  Yet  Fulkncry  the 
Iiijh  Bookfeller,  was  a  nun  of  fubftance;  and  the  general 
po;nt  was  of  confcqucncc  to  him  :  but  he  was  not  advifcd  to 
litigate  further. 

On  27  January  \']'^b,  in  the  cafe  of /n?//-?'^^  v.  JValker^ 
an  injundlion  was  granted  by  Sir  Jofcph  Jekyll,  for  printing 
Ne/fons  Fcfiivals  and  Fafls ,  though  the  bill  fets  forth,  thai  it 
was  printed  in  the  life  time  o^  Robert  Kclfon  the  author,  and 
that  he  died  in  "January  1 7 14.  This  too  was  acquiefced 
under. 

On  5th  Afay  1739,  in  the  cafe  of  lonfon  et  alv.  Jf'alker 
othcrwife  Stanton,  before  Lord  Hard-Micke,  an  injunction  was 
granted,  to  retrain  the  defendants  from  printing  A'filtoni 
Paradife  Loft.  The  plaintiffs  derived  their  title  under  an  af- 
fignment  of  the  copy  from  the  author  in  1667  ;  which  was 
read.     This  injunction  was  alfo  acquiefced  under. 

In  the  cafe  of  7  ok  fen  v.  /  f  ulker  :xnd  A/erchanty  before  Lord 
Hardivicke,  the  bill  was  filed  26th  November  1751,  fuggcft- 
ing  that  the  defendants  had  advertifcd  to  print  *'  Afi/tons  Pa- 
radife Loil,  wit!i  his  life  by  Fevton;  and  the  notes  of  all  the 
former  editions,"  of  which  Dr.  Kncton's  was  tlie  lafl:.  The 
bill  fuggefts  a  pretence  **  tliat  the  defendant  had  a  right."  It 
derives  a  title  to  the  poem,  from  the  author's  affignment  in 
1667.  That  it  was  publilhed  about  1668.  And  it  derives 
a  title  to  his  life  by  Ferlon,  publiflied  in  1727  ;  and  to  Beya- 
!ey's  notes,  publiflicd  in  1732  ;  and  Dr.  Neivton'Sy  in  1749. 
1'he  anfwer  came  in,  the  12th  December  1751  :  wherein  the 
defendants  infifled  they  had  a  right  to  print  their  worlc  in 
num!)ers,  and  to  take  in  fubfcriptions.  And  they  put  in  their 
anfwer  fo  expcditioufly,  as  to  prevent  an  injuniftion  before 
anfwer. 

It  was  intended  to  take  the  opinion  of  the  Court  folemnly. 
The  fcarches  and  affidavits,  .which  were  thought  neceilary 
to  be  made,  occafioned  a  delay:  and  no  motion  waSinatie' 
till  near  the  end  oi  Jpril  1752- 

-  The   injunction  was  moved  for,  on  TJjurfday  ih^  2^d[ 

j^prif.     Lord  jT/ij^yft/J  ar^cd  it.     It  was  argued  at  large, 

vpon  the  general  giound  of  copy  rights  atrommoa  law.     " 

•  V    .-  -  Lord 
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Lord  ChiiKcellor  dirc£\c.l  it  to  piocccJ  on  the  Satio  lay 
followiii'' ;  3!id  to  be  fpokcn  to  by  one  of  a  I";  Ic.  Afiei  v. .  .ih, 
it  rtood  over,  by  order,  till  "fhurjd.ty  llic  3'.th  of  vj^ -i/; 
when  it  was  argued  very  dilFuiiveiy. 

The  cafe  could  not  pofTihJy  be  varied,  nt  tbc  bearing  of 
the  caufc.  Tbc  notes  of  the  lalt  edit-on  (Dr.  A'nc:  -I's) 
wcic  within  the  adl ;  but  an  injunclioa  as  to  them  <  nly, 
would  have  been  of  little  avail;  and  it  did  not  follow,  that 
the  defendants  fliould  not  be  permitted  to  print  what  they 
liad  a  right  to  print;  b^caufc  tiicy  had  attempted  to  print 
more.  For,  in  the  cafe  of  Pope  v  Civl,  .5^'^  7""^  ^74l» 
Lord  Hard-x:chc  injoined  the  defendant  only  from  pri.nmg 
and  felling  the  plaintitf's  letters :  there  were  a  great  many 
mors  in  the  book  which  the  defendant  had  printed,  which 
tlie  plaintiff  had  no  right  to  complain  of. 

If  the  inclination  of  Lord  Huir^u'ickc's  own  opinion  had 
rot  been  Arongly  with  the  plaintilT,  he  jievcr  would  have 
granted  the  injunflion  to  the  wiiolc,  niid  penned  it  In  the 
disjundive  ;  fo  that  printing  the  poem,  c  ih?.  life,  Ci  Bent- 
Icy' s  noiesy  without  J  woid  of  Dr.  A\u'.£;j's,  would  huve 
been  a  breach. 

The  injundion  is  not  barely  to  th'j  felling  of  that  booK, 
of  which  ^VMlins  notes  made  a  p:irt ;  but  to  future 
printing. 

He  might  have  fcnt  it  to  hw  then,  r.s  vre'.l  as  at  the  hear- 
in"-  :  but  he  probably  fcrefaw  he  ihould  never  liear  of  it 
again.  Accordingly,  the  parties  ui.deiftood  his  way  of 
thinking;  and  the  defendants  acquieLxd  under  the '.rijunc- 
tion,  and  fo  have  made  it  perpetual ;  and  would  now  be 
guilty  of  a  breach,  if  they  printed  ATd'.on. 

I  do  admit  that  (except  from  the  order  he  made,  vphich 
lie  faw  and  penned,)  he  guarded  againft  being  thought  finally 
to  determine  the  queflion. 

He  cited  the  Statiorcr't  Company  v  Purty'idge,  as  an  au- 
thority for  an  injunction,  where  tlic  riglit  was  doubttuh  He 
obfcrved  upon  Dr.  Ncv-'to-is  notes,  cither  tranfcril)ed  or 
colourably  :!bridgcd,  being  v.ithin  the  afl  :  and,  according 
to  a  note  I  havc'of  the  cafe,  he  faid,  "  The  {Trongeft  autho- 
rity is  what  the  Judgcs.^uve  faid  in  the  cafe  of  Seymour 
(\  Mod.)  and  in  tlic  argV'nicnt  of  prerogative  copies.  Dif- 
tin^ions  arc  taken  vi;x)n  ti.e  ground  of  tlie  King's  property 
in  Bibles,  Latin  Grammars,  Common  Prayer  and  Year 
Books;  that  they  were  made  and  publilhed  at  the  axpcnce 
of  the  Crown ;  pzo  the  King's  propeity.  Thcfe  arguments 
:  .  E  2  being 
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bcinp;  allowed  to  fupport  that  right,   infer  fuch  a  property 
cxinm^." 

That  very  point  was  then  ilcpcniVing  in  this  Court, 
\ipon  a  cale  font  hy  hinilclf,  in  Bajhlt  \  the  Lnrjafiiy  of" 
Carr.bv'idgc. 

]t  would  not  have  been  agreeable  to  Lord  Jfmd'VL;'uke\ 
great  decency  and  p;utlcnce,  to  have  fpokcn  out  dccifivrly, 
upon  a  general  legal  right  never  decided  at  law  ;  and  to  have 
grounded  his  oi>i;iion  upon  an  argument  which  was  then  a 
K^Xicdxon  fub  judlcc. 

The  qucl\ion  upon  Literary  Property  was  brouglit  before 
this  Court  in  the  cafe  of  Tonfon  v  Collms ;  and  after  two 
arguments,  was  adjourned  into  the  Exchequer  Chamber.  I 
have  been  informed,  from  the  bcft  authority,  that  {o  far  as 
the  Court  had  formed  an  opinion,  they  all  inclined  to  the 
plaintiff.  But  as  they  fufpc£lcd  that  the  acftion  was  brought 
by  collufion  ;  and  a  nominal  defendant. fct  up,  in  order  K> 
obtain  a  judgment,  which  migr.t  be  a  precedent  againft  thij-d 
perfons ;  and  that  therefore  a  judgment  in  favour  of  the 
plaintiff  would  certainly  have  been  acquicfced  in.;  upon  this 
fufpicion,  and  becaufe  the  Court  inclined  to  the  plai)itiff,  it 
was  ordered  to  be  heard  before  all  the  Judges. 

Alterwaids,  upon  certain  information  received  by  the 
Judges.  "  that  the  whole  was' a  colluhon  ;  that  the  defendant 
was  noininal  only;  and  the  whole  expci.ce  paid  by  the 
plaintiff;"  they  relufed  to  proceed  in  the  caufc ;  though  it 
had  been  argued  bzna  fide,  and  very  ahlv,  by  the  counfel, 
who  appeared  for  the  defendant.  They  thought,  this  con- 
trivance to  get  a  collufive  judgment  was  an  attempt  of  a 
dangerous  example,  and  therefore  to  be  difcouraged. 

The  pendency  of  this  caufe  was  publicly  knowu:  but  tlie. 
rcafon  ot  its  difcontinuance  was  not. 

^^  hiJA  this  quefiion  hung  in  this  Court,  a  doubt  arose 
in  Chancers' :  and  in  the  calcs  of  Aldlar  v  D'jna'dfon,  anfl 
OJh'^rne  v  DyiiaLil:;i,  the  iniuncftion  was  rcfufed,  witliout 
any  opinion  given.  Mr.  AJurphy  flatcd  Lord  Ncrthingtut 
to  have  laid — '*  It  would  be  prefumption  in  mc  :  therefore  I 
fhall  fay  nothing  as  to  the  merits." 

Under  thcie  circumflances,  I  think  the  injuniftion  was 
rightly  refufcd ;  for,  whatever  his  lordlliip's  own  opinion 
rnight  be,  either  wnv,  it  was  a  bccotning  decency,  *'  to 
doubt."  And  no  Judge  ever  granted  fuch  an  injunip/ion  to 
flay  waAe,  upon  a  kgal  propcrtv,  and  continued  it  to  the 
hearing;  where  the  whole  f.ict  was  admitted  upon  tlie 
inotion,  and  iic  in  his  own  mind  doubted  of  the  plaintiff's 

right. 
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light.  To  what  end  fljould  an  injuiu'lion  he  gmntct^.  ? 
Since  the  matter  cannot  appear  in  a  jVitVcrcnt  li^ht  at  t'-r 
hcarinc:; :  and  it  may  he  fcnt  to  law  directly.  Tfi  ftav  t'.e 
defendant  from  making  a  profit,  whicli  lie  may  prohaMy  be 
intitlcd  to,  is  unjuft. 

The  Stsiioncr\  Coihpany  v  PaytrlJgCy  for  printing;  A!'-^--- 
nacs,  is  no  inflancc  to  tiie  ccntraiy.  J^onl  6'i:fyi  r  t.-..-':!-. 
tinued  the  injun<ftion  to  the  hcarin^i;,  upon  ;;rniif^.;is  \v!»'  :H 
he  miglit  think  bound  him  to  confulcr  t!ie  plaint  (P.n  \:  -\ 
right  to  be  clear.  Their  patent  fur  printin;;  Almanacs  !  d 
been  tried  at  law,  and  adjudged  for  them  :  injun6^'.oi.^  '  d 
been  tJccreed  in  Chancery  ;  and  any  further  trial  at  '.  t 
refufed,  upon  folemn  argument.  Had  net  Lord  Coiv^-^ 
inclined  ftrongly  for  the  plaintitTs,  he  never  '.vci'.  havs 
injoined  *a  work  which  is  annual,  and  fcrvcs  only  :or  one 
year. 

There  is  no  report  of  what  pafTcd  on  the  motion  before 
Lord  Co-JJpcr.  But  the  queftion  foundmg  in  prenga-.ivc; 
and  the  former  determinations  having  Keen  before  the  revo- 
lution ;  Lord  Harccurt  thought  it  pi"udcnt  to  make  a  cafe 
for  the  opinion  of  this  Court. 

Thefc  cafe?  in  1765  add  great  weight  to  tli"  precedent* 
where  injumStions  have  been  granted  after  the  expiration  of 
the  term  ;  becaufe  they  flicw  that  tlicre  wps  n  j  doubt  before 
And  1  am  perfuaded  that  if,  in  1752,  tlic  iiucftM)  had  been 
depending  in  this  Court,  Lord  Hardivicke  v^ZiJA  not  have 
granted  tlie  injumS^ion  in  the  cafe  of  'Tonfcn  \  li uihtr;  hovr 
ilrong  fo  ever  his  own  opinion  might  have  been. 

Lord  Hardvjicke  laid  great  ftrcfs  on  ti:c  argument  made 
ufe  of  to  fupport  Crown  copies ;  as  prefuming  i!ie  property 
of  authors.     That  argument  has  fince  prevail-jil :  ai\d  it  haj 
^  been   hnce  folemnly  adjudged,  "  ti;at  there  are  copies  <X 

which  the  King  is  proprietor  " 
•1  This  Court  had  no  idea  that  the   King,  bv  prerogntive, 

had  anv  power  to  rcftvain  printing,   which  is  a  trade  and 
i,  manufacture;  or  to  grant  an  exclulivc  privilege  of  printing 

p'  any  book  whatfocvcr;  except  as  a  fubjecl  miglit,   by  rcafon 

f  ot  the  copy  l:)eing  his  proj)ertv. 

^  The  Couit  agreed  wit.i   ^Ir    Jullice   Pc:v:!!,  who  faid, 

^  in  the  cafe  of  the   Sialisiur^s  C'.y:pa>;y  v  J\i>tr.Y/^c,  "You 

4  mull  fliew  fome  property  in  the  Crown,  owA  bring  it  within 

^  the  cafe  of  the  Common  Prayer  Bock."     Mr.  I'cih'  ar^^ued 

|.  it  upon  this  e;round.* 

I  It  is  fettled,  then,    "  thnt  the  King  is  o\v:ut  of  the  copies 

•  of  all  books  or  v.ritin:;s  whicli  I.e  !i;..i  tiie  'b;c  rirht  ori-in- 

4    ■  ally 
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allv  to  pv.hlifh  ;  r,s  Ad^s  of  Parliament,  Orders  of  CounciT, 
Proclamations,  the  Common-prnvcr  book.  Thcfc  and  luch 
Jihc  are  his  own  wo;ks,  as  he  rcprclcnts  the  ftate.  So  Jikc- 
v-'ifc,  where  by  piirchafe  he  had  the  right  oiiginally  to  pub- 
liih  ;  as  theLntiii  Grammar,  the  Year- Books,  &c.  ArA  in 
thefc  lafl  cnfes  the  property  of  the  crown  (tands  cxa(5\ly  oi* 
the  {^nv^  footing  ar.  private  copv  right :  as  totlic  Year-books, 
bccaufc  the  crown  was  at  tlie  expencc  of  taking  the  notes; 
and  as  to  tlic  Latin  Grammar,  becaufe  itpaid  for  the  compil- 
ing and  publifliing  it. 

The  riglit  of  the  crown  to  thefe  books  is  independent  of 
every  prerogative  idea. 

The  onlv  doabt,  as  to  the  judgment  of  the  Houfe  of 
Lords,  upon  Ro/fs  Abridgment  and  Crcke's  Reports,  is,  "  that 
neither  colJection  was  made  by  the  authority,  or  at  the  ex- 
pence  of  the  crown;"  and  *'  that  the  king  had  no  right  of 
original  publication  ;  the  Courts  o^  IVeJlm'mJicr-Hall  having 
the  fole  power  to  authorize  and  authenticate  the  publication 
cf  their  own  proceedings." 

In  the  cafe  o'i  Alanley  et  al.  v.  Owen  et  al.  8th  of  j^prif, 
'755'  a  bill  was  filed  by  fome  printers,  who  had  bought 
from  the  Lord  Mayor  the  copy  of  the  Seffions  Paper,  to  in- 
join  tlie  defendants  from  printing  it.  The  Lord  Chancellor 
went  fully  into  it,  upon  affidavits  of  the  purchafe,  and  au- 
thority from  the  Lord  Mayor ;  and  that  it  had  always  been 
>ifual  for  the  Lord  Mayor,  (being  firfl  in  the  commifiion,) 
to  appoint  the  printer  of  the  trials,  and  to  take  a  confidera- 
tion  for  it.  The  Lord  Chancellor  thought  the  right  to 
print  gave  the  plaintiffs  the  property ;  and  granted  an  in- 
jun(fiion :  which  was  acquiefccd  under. 

If  an  author,  by  the  common  law,  has  the  fok  right  to 
make  the  firfl  imprefllon  and  publication,  I  cannot  diflirv- 
guifh  his  cafe  from  crown-copies,  or  copies  analogous  to  the 
fciTions-f>aper ;  as  votes  of  the  Houfe  of  Commons,  or  trials 
puhlifhcd  by  authority. 

Suppofe  a  man,  with  or  without  leave  to  perufc  a  manu- 
fcript  work,  tranfcribcs  and  pubJifhcs  it;  it  is  not  within 
the  a£l  of  Queen  Ann  ;  it  is  not  larceny  ;  it  is  not  trefpafj; 
it  is  not  a  crime  indiilable  ;  (the  phyfical  property  of  the 
author,  the  original  manufcript,  remains:)  But  it  is  a  grofs 
violation  of  a  valuable  right, 

Suppofe  the  original,  or  a  tranfcript,  was  given  or  lent  to  a 

man  to  read,  for  his  own  ufe;  and  he  publtfhcs  it ;  it  would 

:  be  a  violation  of  the  author's  commcn  hxj  right  to  the 

copy. 


'  LITEKARY  PROPERTY,  5J 

I  f^py*     This  never  was  <3oubtc J  ;  and  has  oftcu  been  dc:cr- 

»  luiiK'd. 

t  In  the  c:\{c  of  /f'c/>b  v.    Foffy  24th  of  /l%,   1732,  a  hill 

I*  vas  luLil  l)y  l!ic  fon  and  dcviicc  of  Mr.  //'./!/i  il..   convev- 

I'  aiiccr,  againfl  the  clerk,  for  intending  to   print  his  fatlicr'j 

<haughts.     Siry^/Jp/)  jdyll  granted  an  injundlion  :  and  it 
I  was  ncquiefccd  under. 

^  In  the   cafe  of  Pope  v.  Cur/,   5th  ofyww^,  174 1,  Lord 

Uarclzvickc,  upon  motion,  granted  an  injunclion  as  to  Popii 

Letters  to  Svjift :  and  the  jxjint  was  fully  confidcred.    Lord 

Hai  du'lile  tl)Oughr,  "  fending  a  letter  transferred  the  paper 

upon  which  it  was  wrote,  and  every  ufc  of  tlie  contents,  cx- 

-  ccpt  tlie  libeity  and  profit  of  publifning." 

:  W^lien  exprcfs  cor.frnt  is  not  proved,   the  negative  is  ira- 

1;  plied  as  a  tagt  condition. 

In  this  cal'e  Too,  the  injunclion  was  acquiefced  under. 
'..  In  the  cafe  of  the  Duke  of  ^ucnjl'ury  v,  SkcbUojCy  31ft 

^  of  y u/y J  I  •]^S,2in   injunclion  was  granted,    for  printing  the 

fecond  part  of  Lord  Clarindons  Hiftory.      Lord  Clayeytdcn^ 
~.  the  fon,  Jet   IMr.  French  Gv:yn  have  a  copy.     His  f^n  and 

1^  reprelentative  infified  "  he  h^d  a  ri,';ht  to   print  and  pub- 

J  li/h."    The  Court  was  of  opinion  "  tliat  Mr. /"'..Trrij  Gtt-v/i 

j  miglit  make  e\eiy  ufc  of  it,  except  the  prcht  cf  multiplying 

*  in  print,"     It  v  as  to  be  preiumed,  Lord  ^..>;/i7.v/j«  never 

t  intended  thnt,  when  he  gave  him  a  copy.     I'he   injunclioa 

r  was  acquiefced  under:  and  Dr.    5if;!\i.-a'r  recovered,  before 

\  Lord  Manspcld.)  a  l^rgc  fum  againft  Mr.  Gu-;,;jj  for  repre- 

I'  fenting  *'  that  he  had  a  right  to  print." 

';  In  the  cafe  of  Mr.  Fcrrejla-  v.  lFa!!n\  1 3th  of  Jtntr,  1 74 1 , 

j  an  injun^flion,  for  printing  tlie  plaintifTs  notes,  gotten  fur- 

4  reptitioully,  without  bis  confent,  was  granted. 

X  Frpm  hence,  it  is  cl;ar,  tliat  there  is  a  time,  when  with- 

U  out  any  pofitive  flatute,  an  author  has  a  property  in  the  coj  y 

^  of  his  own  work,  in  the  legal  fcn(e  of  tl^e  word.     Id  quod 

^  tiojlrum  ejlfjine  Kojlro  /a^o,  ad  altetum   tramfan  nn  potc/L 

fj     -  yat^Ii  autem  r.cmine,  vd  ccnfenfuSy  vd  eUam   cthilum  intcW." 

\i  £itur. 

In  this  cafe,  the  author  has  afierted  his  property  in  the 
copy  from  ihc  firft  moment.  Confent  to  le::ve  it  open,  or 
give  it  to  tl'.c  public,  whether  exprefs  or  implied,  is  a  faift; 
it  is  not  pretended  here. 

But  the  defendant's  counfel  inGft,  "  that  by  the  author's 
falc  of  printed  books,  the  copy  neceifarily  becomes  open  ;  in 
like  manner  as  by  fhe  inventor's  communicating  a  trsdr, 
manufa(5lurc  or  mechanical  infhuraent,  the  art  bgccmaci  {ret 

tj 
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to  all  v\]io  have  learnt,  from  fuch  coiiimunicatlori,  tdcxcr* 
cA'e  it." 

The  rclcmbbnce  holds  only  in  this. — As  by  the  conimu- 
nic.itioi\  of  an  invention  in  tinde,  manufaflure  or  machines/ 
men  are  taught  tl^e  art  or  fcicnce,  they  liavc  a  right  to  ufe 
it;  f)  all  the  knowledge,  Nvhich  can  be  acquired  from  tha 
contents  of  a  Uy,k,  is  tree  for  every  man's  ufe  :  if  it  taachea 
Diathem.itics,  plivUc,  hulbanury ;  if  it  teaches  to  write  in 
verie  or  profe ,  if,  bv  reading  an  epic  poem,  a  man  learns 
to  make  an  epic  poem  of  his  own  ;  he  is  at  liberty. 

]i.'.l  printing  is  a  trade  or  m3nufad>.ure.  The  tvpcs  and 
prefs  arc  the  mechanical  inllruments:  the  literary  compofi- 
tion  is  as  the  material  ;  which  always  is  property.  The 
book  convevs  knowledge,  inftru6lion,  or  entertainment  : 
but  multiplving  copies  in  print  is  a  quite  diftindt  thing  from 
all  the  book  communicates.  And  there  is  no  incongruity 
to  referve  ;hat  right ;  and  yet  convey  the  free  ufe  of  all  the: 
book  teaches. 

In  43  £/.'=.  and  21  Jar.  I.  when  monopolies  were  the 
fubjedt  ol  much  dilcuflion,  copies  of  literary  works  were 
protecl;cd  ;  and  never  thought  to  be  like  a  trade,  manufac- 
ture, or  mcchanicrd  inftrument. 

But  if  the  copy  necclTarily  becomes  open,  as  a  gift  to  the 
public,  by  the  printing  and  publication ;  it  muA  likewife  be 
Jo,  as  to  crown  copies;  the  contrary  of  which  is  now  fettledi 

1  cannot  dillinguilli  between  the  king,  and  an  author.  I 
difclaim  a!iy  idea  that  the  king  has  the  lead  control  over  the 
prefs,  tut  wliat  arifes  from  his  property  in  his  copy. 

I  am  bv  the  opinion  of  the  court  in  Ba/lrlt  v.  Unlvcrjltj 
tj  Cav.ihridgc^  to  fay  "  that  the  tiifl  publication  and  faledoes 
r.ot  by  the  co;nmon  law,  ncceffarily,  and  in  fpite  of  the  au- 
thor, make  his  copy  open  :  though  I  admit,  an  author's  con- 
lent  to  leave  it  open  may  be  implied  from  circumftances." 

It  remains  to  confuler  the  fecond  qiieftion,  upon  the  8th 
of  Qvuen  jinn  \  though  I  have  already,  in  part,  anticipated 
t];e  ar:;Jinent. 

Mr.  Murphy  ftmngly  contended,  from  the  amendments- 
in  the  commitrcc  of  the  Houfe  of  Commons,  and  from  the 
ch.mgc  of  the  title,  "•  that  the  Parliament  meant  to  take 
away,  or  to  declare  there  was  no  property  at  the  common 
law. 

The  fcnfe  and  meaning  of  an  a£l  of  parliament  muft  be 
ColLtStcd  lioin  what  it  fays  when  pafled  into  a  law;  and  not 
frc;n   ihu  Liuory  of  diinges  it  underwent  in  the  Houfcf 

•tvbcri 
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tp'hcrd  it  took   Us  rife. .   Tlut  hiftory  is  not  V.noMi  to  th« 
^''-  other  hoofc.  Or  to  the  fovereign. 

I  Upon  the  face  of  this  ad,  the  very  preamhle  Orcn-!y  im- 

Is  plies  a  declaration  of  the  property  at  the  common  law.    For^ 

||  it  fpcaks  thus — "Whereas  of  late,"  (that  is,  fincc  the  dc- 

I  termination  of  thcliccnfing  a£l,)   "  the  Jihcru  taken   hy  di- 

:>  vers  pcrfons,  of  printings  rc-printing,  and  pjl.hllaing  bouks 

^  without  the  confent  of  the  authors  or  propriuti^s,  to  their 

very  great  detriment, , and  too  often  to  the  rui'i  ol  ilicm  and 
J  their  families /'  For  pr: venting  therefore,  fuch  pra£lices  for 

1  the  future,  &Ci.  •  '^'.y  * 

i  Now,  every  word,  at  mod,  in  this  preamble  is  cmphatical> 

S  and  deferves  to  be  remarked  upon. 

fl  W'hen  the  legiflature  fpeak  of  a  "  liberty  taken,"  coiild 

y  they  mean  a  claim  founded  on  any  right  ?  If  they  had,  they 

v.'ould   certainly  have  fo  exprefled  themfelves :  and  then, 
probably,  the  preamble  would  have  run  thus — *•  Whereas 
bookfcllers  and  divers  other  pcrfons  have  of  late  claimed  the 
right  ot  printing  and  re-printing,"  &c. 
\'.  Now  the  word   *' reprinting"  is  alfo  obfcrvable.     For,  if 

\f  the  ftrft  printing  or  publication  was  a  gift  of  the  work  to  the 

public,  it  could  be  no  injury  to  rc-pri:)t  a  iccond  edition 
without  c::n!'-nt.  Kut  without  confent  of  whom  ?  The 
•'author  or  proprietor,"  (in  the  disjunciive;)  Thereby 
clearly  pointing  out  what  fort.^  of  pcrfons  are  iatitlcd  to  this 
property;  the  crig-.r.al  author,  or  his  ailig,nee,  become  alfo 
the  proprietor,  either  by  aff.gnmcnt  (in  cafe  of  a  private  per- 
fbn,)  or  by  grant  from  the  crown 

I  might,  without  ftraining  the  cCnflruclion,  fup[K>fe  thai 
1^  2  by  the  words  **  too  often  to  "Jie  ruin  ot  mem  and  their  fami- 

t;  g  lies,"  the  parliament  might  allude  to  di'pofitioas   in;de.by 

Jl'ji  ,  authori,  of  their  works  at  their  deccafc,  for  th£  maintenance 

H  y  ajld  benefit  of  their  families. 

;."  K  But  I  choofe  rather  to  go  to  the  firft  words  of  the  enaifX- 

^  p  ingcbufc — "  For  preventing  therefore,  the  like  prai\icri 

■^  f\  for  the  future." 

'{;  l*  Did  the  parliamenf,  by  the  word  *'  pravSliccs,"  meantd 

I  l\  <k'fcjibe  the  exercife  of  a  legal  right?  (which  the  publication 

I  II  of  books  would  be,  if  there  was  no  copy-ri^ht '')  or«!id  they 

1  I*  moan  to  jxjint  out  ails  committed  in  tr.iud  and  violation  o£ 

[  !  j  private  rights ;  wh  ch  this  a£l  woi  made  t&  prevent,  ami 

i  t*  ^'V^hich  are  proj^erly  flyled  praiflices? 

The  word  •*  pradlicc'.,"  is  properly  3pplic5''?b  the  doing 
ofillcji-I  acls-j  but  b  itiipropsrly  aad  incongru^ully  roadc 
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ufc  of  to  defcrlbe  the  cxcrcifc  of  right,  cither  ftrlflly  legal, 
oreven  doubtful. 

The  preamble  is  infinitely  ftronger  in  the  original  bill,  as  it 
was  brought  into  the  houfe,  and  referred  to  the  committee. 

Bat  to  go  into  the  hiftory  of  the  changes,  tl\e  bill  under- 
went in  the  Houfe  of  Commons — It  certainly  went  to  the 
committee,  as  a  bill  to  fecurc  the  undoubted  property  of  co- 
pies for  ever,  it  is  plain,  that  cbjctflions  arofe  in  the  com- 
mittee, to  the  generality  of  tlie  prcpofition:  which  ended 
in  fecuring  the  property  of  copies  fo.  a  tena  :  without  pre- 
judice to  either  fide  of  the  queliion  upon  the  general  propo- 
rtion as  to  the  right.. 

By  the  law  and  ufage  of  parliament,  a  new  bill  cannot  be 
made  in  a  committee:  a  bill  to  fecure  tlie  property  of  authors 
could  not  be  turned  into  a  bill  to  take  it  away.     And  there- 
fore this  is  not  to  be   fuppofed,  though  there  had  been  no  i 
provifo  faving  their  rights. 

What  the  aft  gives  with  a  fanftion  of  penalties,  Is  for  a 
term  :  and  the  words  "  and  no  longer,"  add  nothing  to  the 
fenfe ;  any  more  than  they  would  in  a  will,  if  a  teftator-gave 
for  years,  yet,  probably,  thefe  words  occafioned  the  exprefs 
provifo  being -afterwards' added  ;  from  the  anxiety  of  the 
Univerfity-AIembers,  who  knew  the  univcrfities  had  many 
cx)pies.  The  univerlky  oi  Oxford  had  publilhed  Lord  Cla^ 
rtnd(TfC%  Hiftory  in  three  volumes,  but  about  five  years  be- 
fore;  ai>d  had  the  property  of  the  copy. 

Great  ftrcfs  has  been  laid  by  the  counfel  for  the  defend- 
ant, upon  the  change  of  the  title,  and  the  word  *'  veftingf* 
being  ufed  inftead  of  the*  word  "fecuring." 

The  rcftraining  of  the  provihons  of  the  bill  to  a  term,  nc- 
ceffarily  ojcafioned  an  alteration  in  the  title.  ♦•  Securing 
for  a  term"  would  not  import  that  there  was  a  common-law 
right  beyond  the  terra  :  and  **  vcfting  for  a. term"  does  not  < 
import  th2t  there  is  no  common-law  right.  If  it  did,  the 
t'ltk  is  but  once  read  t  and,  if  there  had  been  no  provifo, 
could  not  control  the  body  of  the  aft,  which  fpe:,ks  (in  the 
preamble  to  the  fecond  feftion)  of  th.e  property  iiitondeti  to 
be  thereby  Secured  to  the  proprietor.  Cut  the  provifo  faving 
tf>c  ancient  common- law  right,  is  as  full  as  could  be  drawn 
— "  provided,  that  nothing  in  this  aft  con  rained  (hall  extend,.' 
or  be  conftrued  to  extend,  either  to^ prejudice  or  confirm  any 
right  that  the  faid  Univerfitics  or  any  cf  them,  or  any  pierfofl 
cr  perfons  haw,  or  claim  to  have,  to  the  printing  or  re-print- 
ing  any- book  or -copy- already  printed, -or  hcrcriftec  to  be 
|>riiited."  What  \\2i  the  right  to  be  laved,  .  either  as  to 
■■:'■':.■  .;-.",'■'■•:      books  ' 
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bcoks  aTrcncly  printed,  or  rnndi  more  as  to  l>ool;s  hereafter  to 
be  printcJ,  but  l!ic  coinmon-J:i\v  right? 

\Vithout  this  provilb,  it  m'^ht  l.iiily  liavc  been  r.rfiicd, 
thnt  ihcTe  is  nothing  in  this  z^  which  can  prejudice  tlic  pro- 
perty of  autliors  in  the  copy  :  anJ  cvciy  ndjudicaiion  i'jxia 
tlic  avSt  Hnce  it  has  paflcd,  is  an  autliority  that  there  never 
-was  an  idea  that  this  act  had  decided  againfl  tlic  propc;ty  of 
authors  at  common  law. 

I  have  avoided  a  large  field  which  excrcifcd  the  Ingenuity 
J  of  the  b^r.     Meiaphyfic.il  rcafoning  is  too  fuhtilc  :  and  argu- 

';  ments  from  the  fupjjofed  modes  of  acquirir.g  the  property  of 

J  acorns,  or  a  vacant  piece  of  ground  in  an  imaginary  fiate  of 

nature,  are  too  remote.  Befides,  the  companfon  does  not 
hold  l^etwecn  tilings  which  have  a  phyhcal  exillence,  and  in" 
corporeal  rights. 

It  is  cerDinly  net  agreeable  to  natural  jufllcc,  tliat  a  Ann- 
gcr  fliould  reap  the  beneficial  pecuniary  produce  of  another 
nian'swork.  'Jure  nalurce  <rquumc/Iy  r.emincm  cutn  ullcrrus 
delflmcnlo  et  injuria  fieri  locuplctiorcm. 

It  is  wife  in  any  ftatc,  to  encourage  letters,  and  the  painful 
refearchcs  of  leamed  men.  1  he  eaficll  and  muft  equal  way 
of  doing  It,  is,  by  fecuring  to  them  the  prcjKrty  of  their  own 
works.  Nobody  contributes,  who  is  not  willing;  and 
though  a  good  book  may  l>c  run  liown,  ar.d  a  bad  one  cric4 
vp,  for  a  time;  yet  fooner  or  latter,  the  reward  will  be  in 
proportion  to  the  merit  of  the  woik. 

A  writer's  fame  w  ill  not  be  the  Icfi,  that  he  has  bread, 
without  being  tinder  ^z  nccefliity  cf  proftituting  his  pen  to 
flattery  or  party,  to  get  it. 

He  who  engages  in  a  hborrous  work,  (fuch,  for  inflaiicc, 
as  yihnfotii  DiiVitr.ary^)  which  mav  CiVii-Ioy  his  whole  life, 
will  do  it  with  more  fpirit,  if,  bolides  his  own  glory,  h? 
thinks  it  may  be.  a  provifion  for  his  family. 

I  never  heard  any  inconvenience  objcclcd  to  literary  pro^ 
pcrty,  but  that  of  enhancing  the  price  of  books.  -This  judg-, 
mcnt  will  not  be  a  prwiedent  in  favour  of  a  proprietor  who  is 
fcund  by  a  iury  to  have  enhanced  the  price.  An  owner  may 
find  it  worth  while  to  give  more  correct  and  more  beautiful 
editions  ;  which  is  an  advantage  to  lircrature :  but  his  intcrcft 
will  prevent  the  price  froin  being  unreafonable.  A  fmall 
profit,  in  a  fptedy  ;ind  nun^rocs  falc,  is  much  larger  gain, 
ihanagreat  profit  upon  each  book  in  a  ilov/  lalpofa  Ufi 

-  "  Upon  tlicfc  rcafon*,  lam  of  opinion,  tliat  there  is  a  com- 
incn  law-riglit  of  aji  author  to  his  copy  \  iliat  it  is  not  takcj? 
■'•'■-'-.     '.   .■  F  2  •,"  awjy 
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away  by  the  a£t  of  the  8th  of  Qviecn  ^/jrt;  and  that  Judgt 
mcnt  ought  to  be  for  the  phintifF. 

Mr,  Juflice  Jjlon — This  cafe  has  been  fo  often,  fo  fully, 
and  fo  ably  argued  ;  the  citations  froin  liiilory,  decrees,  or- 
dinan.c5.  ftatutcs  and  precedents  in  IVijlmmjhr-Hall^  have 
been  ftaicd  fo  accurately  in  point  ot  time  and  fubflance  ;  and 
the  whoK-  arguments  have  been  gone  into  fo  largely  by  my  \ 

brother  IVAla  ;  tl^:-!  1  fhall  content  myfelf  with  alluding  ta 
fhem,  as  now  fullv  and  prccifclv  known,  without  ftating  any 
of  theiTi  over  again  (at  large,)  which  I  Uiall  have  occafionto 
take  notice  of. 

The  great  queftion  in  this  caufe  is  a  general  one :  *'  hov« 
the  common  law  ftands,  independent  of  the  ftatute  of  8  Ann. 
in  refped  to  an  author's  fole  right  to  the  copy  of  his  litet^ry 
prcduiE^ions."^  '  - 

The  material  fadls  to  introduce  that  quedlon,  found  by 
the  fpecial  verdift,  are — That  the  book  intitled  **  The 
Seafons,"  v^as  an  original  compofition  by  James  1h!mfon\ 
that  it  was  printed  and  publifhed  by  him  for  his  own  ufe,  as  \ 

the  proprietor  thereof,  at  feveral  times,  from  the  beginning 
of  the  year  1729;  and  Was  never  before  printed  elfewhere.  , ' 

That  the  plaintiff,  in  1727,  purchafed  this  work  of  the 
original  author  and  proprietor  for  a  valuable  consideration  ; 
that  tlie  plaintiff  has  for  that  time  printed  and  fold  this  work 
as  his  property  ;  and  has  ever  had  a  fufEclent  number  of  the 
faid  work,  for  fale,  at  a  reafonable  price. 

That  the  defendant,  without  the  plaintifPs  licenfe  or  con- 
fent,  has  publifhed  and  fold  feveral  copi^  of  this  work,  which 
%vere  printed  without  the  plaintift\  confsnt.     So,  taking  it  t 

affirmatively  and  negatively,  it  is  expreffly  found  "  that  it 
was  printed  without  his  confent:"  and  it  is  net  found,  **  that 
it  was  ever  made  common,  or  given  to  the  public."  There^ 
fore  there  is  no  room  for  implying  a  confent,  by  any  argu- 
ments whatf:«v€r.      '     ' 

By  this  vcrdidl,  then,  tlic  original  property  in  this  worlc^ 
and  publication  of  it  by  the  author  ;  his  transferring  it  to  thd 
plainttlT;  the  identity  of  the  \york,  and  of'the_copy,  (which 
exprdlly  mokes  ufc  of  the  rrame  of  the  author,  and  parporta 
to  be  his  work  ;)  and  its  continuing  in  the  author  and  the 
plaintiff  rcfpdi\-ely,  uninterrupted,  down  tothe  defendant*! 
invaGon  of  that  property,  is  found.  '  '',  -■  ^'' 

The  queftions  therefore  arc [i^-,)  *' Whether  an  aa- 

thor's  property  in  his  own  litenry  compofition  isfuch  aj  Witt 
intitle  him,  at  common  law,  to  the  fole  rightof  mu!x!plyin5 
thft  copies  of  it;"  or  (adJy,)  fuppoUng  he  has  a  property  in 
'"-•-■.  *    •  -    -  •      ;        .       ^^ 


tliO  cil^rnaJ'Compofition,  **  Whether  the  c^iTy -right,  hy 
Jiis  own  publication  of  the  \voTk,  is  nccLfl":rily  given  aw.TV, 
and  his  confcnt  to  fuch  gift  implied  hy  oj'trjiion  of  law, 
riianifcftly  againft  his  will,  and  contrary  to  the  tiniling  of 
ihe  Jury  ;"  or  {3dly,)  "  taken  away  from  him,  or  ic- 
flraincd,  by  the  Aalutc  of  Qnecn  ylnn.'" 

It  has  been  ingcnioiifly,  fnctaphvfically  and  fuVtilly 
srgued  on  the  part  of  the  defendant,  "  That  there  is  a  i\;;iit 
of  projjcrly  in  the  thing  itfclf,  wherein  the  plnintifTfuppnfcs 
himfelf  to  be  injured  ;  and  oon!ci]ucntIv,  if  tV.crc  is  no 
property  or  right,  there  is  no  injury  or  privation  of  right." 

The  plaintiff's  fuppofcd  proi>crty  has  been  trcatal  as 
.Quite  ideal  and  imaginary  ;  not  reducible  to  the  corr.prehcn- 
iion  of  man's  underflanding ;  not  an  objedi  of  law,  nor 
capable  of  prote<3Jon. 

As  all  the  obje£lIons  to  this  property  or  right  being  al- 
lowed or  protefled  bv  the  common  law,  reft  entircJy  upon 
arguments  which  endeavour  to  /hew  *'  tiiat  fuch  aJ/owancc 
or  protedlion  is  contrary  to  right  reafon  and  natural  prin- 
ciples," the  only  grounds  of  common  bw  originally  appli- 
cable to  this  queuion  ; — I  tlunk  fit  (however  abftradi  they 
may  fecm)  to  confider  certain  gicat  truths  and  found  propo- 
/itions ;  which  wc,  as  rational  beings  j  we,  to  whooi  reafoa 
is  the  great  law  of  our  nature ;  are  laid  under  tlie  obh^atioa 
of  being  governed  by  ;  and  which  are  moft  ably  illull rated 
fey  the  learned  author  of  the  Religion  cf  Nature  Delineated; 
that  is  to  fay 

*'  That  moral  good  and  evil  are  coincident  with  right 
and  wrong:''  for,  that  cannot  be  rood,  which  is  wrong; 
nor  that  evil,  which  is  right.  "That  right  reafon  is  the 
great  law  of  nature ;  by  which,  our  a£is  are  to  be  a  Ijudged  ; 
and  according  to  their  conformity  to  this,  or  deflexion  from 
it,  arc  to  be  called  lawful,  or  unlawful ;  good,  or  bad.** 
"That  whatever  will  bear -to  be  tried  by  that  re:ifon,  ii 
right;  and  that  which  is  condemned  by  it,  is  wrong.** 
•*  That  to  a(£l  according  to  right  rcafon,  and  to  a£k  according 
to  truth,  are  in  effed  the  fame  thing." 
-.  Then  (fpealcingof  truths  rcfpec^ing  mankind  In  genera!, 
antecedent  to  all  human  law — )  "That  man  being  capable 
cfdiflindl  properties  in  things  ivhich  he  only,  cf  all  man- 
kind, can  call  his;"  be  fays— 

**  The  labour  of  5  cannot  be  the  hbour  of  C\  becaufe 

it  Is  the  application  of  t!ic  organs  and  powers  cf  ii,  not  of  C, 

to  the  efTc^ling  of  fomething:  and  therefcre  the  labour  Is  as 

fpuch  B\  as  tlie  limbs  and  fecukies  made  ufe  cf  are  his." 

•       '    '  Again, 


Ap.in^  •'  T!k  ef"c(f>  or  prodyce  of  the  lahoui'  of  B  is  not 
the  ciTcft  of  the  labour  of  C:  aiiJ  therefore  this  cffnSb  or 
proili.cc  is  jS's,  not  Cs  it  is  as  much  />*3,  as  the  labour 
v>'2s  hi',  not  Cs;  bccsuff,  what  the  labour  of  B  caufes  or 
produres,  B  produces  by  his  labour;  or  it  is  the  prodixfl  of 
his  labour  'ITxi-fcrc  it  is  his;  not  C's,  or  any  others. 
And  if  C  fhojld  pretend  to  anv  proix:rty  in  llmt,  which  S 
only  c'.n  truly  call  his,  h?  would  act  contrary  to  truth." 

'*  That  to  deprive  a  man  of  the  fruit  of  his  own  cares  and 
fweat ;  and  to  (.ntsr  upon  it,"  (lie  is  here  fjjcaking  of  the 
cultivation  of  lands,)  ♦*  as  if  it  was  the  cffedl  of  the  intru- 
der's jiains  and  travel ;  is  a  mofl  nianifcft  violation  oT  truth: 
it  is  alTcrtiiig,  in  h&.,  that  to  be  his,  v/bich  cannot  he  his." 

Tliere  is,  then,  fuch  a  thing  as  property,  founded  in 
nature  and  truth  ;  or,  there  are  things,  which  one  marj  only 
can,  confiftcntly  with  nature  and  truth  call  his :  as  propofi- 
tion  2,  8,  9,  demonflratc. 

And  thofe  things,  which  only  one  man  can  truly  and 
properly  call  his,  mull  remain  his,  till  he  agrees  to  part  with 
them  by  compadl  or  donation  :  becaufc  no  man  can  dq>riTe 
h'wa  of  them  without  his  approbation  ;  but  the  dcprivcr  muft 
irfe  them  as  his,  when  they  are  not  his,  in  contradiction  to 
truth.  For,  **t<5  h::vc  the  property"  of  any  thing,  and 
**  to  hare  the  fale  right  of  uGng  and  difpoiing  of  it,"  are  tl)e 
fame  thing;  they  are  equipollent  exprelTions. 

Propeity,  w;thout  the  ufe,  is  an  empty  found.  He  wh<> 
nfes  or  dlfpofes  of  any  tiling,  docs  by  that  declare  it  to  be 
Ills;  hccaufe  this  is  all  that  he  whofe  it  really  is,  can  do. 
Borrowing  and  hiring  afford  no  objedlion  to  this :  for  he 
nfes  what  is  his  own  for  the  time  allowed  ;  and  his  doing  fo 
is  only  in  one  of  thofe  ways,  in  which  the  true  proprietarj 
difp(^^cs  of  it. 

FPom  til  is  great  theory  of  property:  it  is  to  be  col- 
leaed— 

lliat  a  man  may  have  property  in  his  body,  life,  feme, 
labours,  and  the  like;  and,  in  (hort,  in  any  thing  that  cart 
be  called  his.  That  it  3  incampati!>lc  with  the  pence  and 
Kappincfs  of  mankind,  Xo  violate  or  diftarb,  by  force  or 
fraud,  his  poCefiwn,  ufc  or  difjjolal  of  thofe  rights ;  as  \rcli 
as  it  is  againft  the  principles  of  reafon, . juftice  anJ  truth,. 
That  it  is  what  every  man  would  think  unrcafonable  in  his 
own  cafe.  That  a  partial  difpofition,  by  the  true  proprietor, 
of  a  thing  that  is  his,  is  net  to  be  carried  bcvond  the  intent 
»nd  mcafure  of  the  proprietor's  aCTcnt  and  approbation  in 
that  tJsljalf  i  ifthether  it  be  the  cafe  cf  borrowing,  hiring*  of 
"  ■  '•"   '•'  .  ■'■         '■••'"  --.:  9  comn 
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a  compa£i  of  any  other  fort;  of  which  I  fluU  take  further 
notice,  when  I  fj-cak.  of  publication. 

1  {IijU  in  the  ncM  place  obfcrve,  that  t!ic  v.riitcn  defini- 
tions of  properly,  which  have  btrcn  taken  notice  of  at  ihc 
bar,  are,  in  my  opinion,  very  inadequate  to  the  objv<£ls  of 
pro^xTty  at 'this  clay.  They  arc  aJrptcd,  by  the  writi  rs,  to 
things  in  a  primitive  (not  to  fay  imarjinar)}  ftatc;  \vI\cti 
all  tilings  w"ere  in  common;  when  tli.'t  common  ri*;ht  was 
to  be  diverted  by  feme  ?.(5l  to  render  the  tiling  privately  and 
excluhvely  a  man's  own,  which,  bci'ore  'hit  a<fl  fo  dorc  to 
Separate  and  dirtinguifh  it,  was  as  much  arother's. 
I     j  Thefe  dchnitions  too,    when   examined,    will  he   found 

i^  principally  to  apply  to  the  neceflarics  of  life,  and  the  ^rrofler 

objedls  of  dominion,  which  the  immediate  n.tural  occafions 
of  aien  called  for  :  and  for  tliat  rcafon,  the  property,  foac- 
[^  quired  by  occupancy,  was  required  to  be  an  ol  jctSl  urtful  to 

men,  and  capable  of  being  fartened  on.  EiTourh  was  to  be 
left  for  others.  As  much  as  any  one  couJd  nlc  to  aii  advan- 
tage of  life  before  it  fpoiled,  fo  much  he  could  lix  a  property 
in:  whatever  was  beyond  this^  was  more  than  his  {hare, 
i^  and  belonged  toothers,     it  is  pbin  too,  that  tlie  definit'oii 

A  is  fo  undcrtlcod  by  Cnilus,  when  he  favs,  *'  jfus  in  res  vift" 

5  r;crij  natura  Dtus  kiimano  vcncrl  indrj;J:m  contulll.  kinc  fac- 

i  turn,,  quid  qu:f-^ue  horr.bium  ad  fuDS  tifus  ampne  f-fftt,  <jTu.ad 

^  vclUt\  rt  qua  confum't  pctrrant,  ccnfumtre.^' 

i  It  is  evident,  furely,  that  thtfe  def.niticn?  give  a  fort  of 
property' little  fuperior  to  the  legal  ideaof  a  beaft -common,— 
the  bit  of  mouth  fnatched,  or  taken  for  neceilary  confump- 
tion  to  fupport  Ufe. 

Thus  grcit  men,  ruminating  back  to  the  origin  of  things, 
lofe  fight  of  the  prefent  flare  of  the  woild  ;  and  end' their 
inquiries  at  that  point  where  they  ihould  begin  our  improve- 
ments. . 

But  d'iflin<5l  properties,  fays  T-ufendzrf^  were  not  fettled 
at  the  fame  time,  nor  by  one  fingle  ?cr,  but  by  fuccclfive 
degrees  -..nor  in  all  places  alike  :  but  property  was  gradually 
introduced,  according  as  cither  the  condition  of  things,  the 
number  and  genius  of  men.  required  ;  or  as  it  appeared 
rcquihte  to  the  common  peace.  ■  .      -i 

^  -•  Since  thcfe  fuppofed  times,  therefore,  of  univerfal  com- 
rnunion,  the  objects  of  property  have  been  much  enlarged, 
ty  difcovery,  invention^  and  arts.  V_-  -  *    .  .  / 

,    .  .  The  mods  of  cctaining  property  by  occupr-ncy  has  been 

\     abridged;   and  the  precept  **  of  abflaining  frcin  what  is 
an(>lljer*s,"  enforced  by  laws.        - 
-    .'      ■■"-  .       .  The' 
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The  rules  attcntling  property  mud  keep  pace  wl(h  Its  m* 
crcafe  and  improvcMnciit,  aiiJ  inuft  be  :wbptcd  to  every  cafe. 

A  dillinguidiablc  cxillcna  in  the  thhig  chimed  as  pro- 
perty; jn  ac^unl  value  in  that- thrng.to  the  true  owner ;  arc 
iis  ciltntials:  and  not  Icfs  evident  in  the  prclcnt  cafe,  than 
in  die  iramcdiate  objedt  of  thofe  definitions. 

And  there  is  a  material  difference  in  favour  o(  this  fort  of 
property,  from  that  gained  by  occupancy ;  which  before  was 
common,  and  not  vours;  but  was  to  be  rendered  fo  by  fome: 
aft  of  your  own.  For,  this  is  originally  the  author's:  and/ 
therefore,  unlefs  clearly  rendered  common  by  his  oWn  a€t 
2r.d  full  corrfent,  it  ought  ftill  to  remain  his. 

The  utility  of  the  thing  to  man,  required  by  the  defini- 
tJcn  to  make  it  an  object  of  property,  ha^  been  long  exploded, 
as  appears  from  Baybryraceh  note  upon  this  very  paflagc ; 
v.'hcre  it  is  held  an  unncceflary  and  fupertluous  condition. 

Things  of  fancy,  pleafurc  or  convenience  are  as  much  ob- 
jc£h  of  property;  and  fo  confidered  by  the  common  lav?: 
monkeys,  parrots,  or  the  like  ;  in  fhort  any  thing  merchan- 
dizeable  and  valual>le.  12  H.  S.  3.  a.  b.  l^c^Bro.  Abr.  lit. 
"■  Property,"/*/.  44.  Jmym  D'lgcjU  1  Vol.  pa  602. 

The  belt  rule,  both  of  reafon  and  juftice,  feemstobe, 
**  to  afljgn  to  every  thing  capable  of  owxierlhip,  a  legal  and 
determinate  owner." 

For,  the  capacity  tofaflen  on,  as  a  thing  of  a  corporeal  na- 
ture, being  a  requifite  in  every  objefl  of  property,  plainly 
partakes  cf  the  narrow  and  confined  fcnfe  in  which  property 
has  been  defined  by  authors  in  the  original  ftate  of  things. 
A  capacity  to  be  diftinguiilied  anfwers  every  end  of  rcafoa 
and  certainty  ;  which  is  the  great  favourite  of  the  law,  and 
is  all  that  wifdom  requires  to  fccure  tlieir  poCfeffions  and 
profits  to  men,  and  to  preferve  the  peace. 

It  is  fettled  and  admitted,  and  is  not  now  controverted, 
but  **  that  literary  compofitions,  in  their  original  flate,  and 
the  incorporeal  right  of  the  publication  of  them,  are  the  j)ri- 
vate  and  excluGve  property  of  th?  author;  and  C^at  they 
may  ever  be  retained  fo  ;  and  that  if  they  arc  rayifticd  from 
him  before  publicoTlon,  trover  car  trefpafs  lies.*' 

I  fhould  he  glad  to  know,  then,  in  fuch  a  cafe  where  the 
property  is  admitted,  "How  the  damages  ought  Jo  be  cfti* 

raatcd  by  a  jury  ?" Should  they  confine  their  confidera- 

tipn  to  the  value  cf  the  ink  and  paper? — Certainly  not;  It 
would  be  mori  reafonabltf,  to  ccnfid^  the  known  cbsrafter 
and  ability  of  the  author,  and  the  v.^uc  which  his  work  (fo 
taken  from  h;mj  would  produce  by  the  pub-ication  and 

falc. 


fa'e,  AnJ  yet,  what  could  that  vahie  he,  if  It  was  true, 
tlijt  the  inrtant  an  author  publil'hcO  his  workj,  ihcy  A-rc  to 
be  couGdcrcd  by  the  law  ;is  gwca  to  the  public;  aiiJ  that  his 
private  property  in  tliem  no  longer  cxiftcd  ' 

The  prefcnt  clniru  is  founded  upon  the  orig-nal  right  to 
this  work'v  as  being  the  mental  labour  of  the  author ;  and 
that  the  crfcit  and  produce  of  the  lahjur  is  his.  It  is  a  jKr- 
fonal,  incorporeal  projx^rty,  falcj'jJe  and  profitable ;  it  has 
indicia  cnta  :  For,  though  ihc  fcntiments  and  dcv.^rinc  may 
be  called  ideal,  yet  when  the  fame  are  communicatrd  to  the 
fight  and  underftanding  of  ever)'  man,  by  the  medium  of 
printing,  the  work  becomes  a  dillingTjifhable  fubjc^  of  pro* 
ivrty,  and  not  totally  deflitute  of  corporeal  qualities. 

Now,  without  publication,  it  is  ufelefs  to  the  owner;  ht- 
caufe  without  profit:  and  property,  without  the  power  of 
ufc  and  difpolal,  is  an  empty  found.  \n  that  llate,  it  is  loft 
to  the  fociety,  in  point  of  improvement;  as  welJ  as  to  the 
author,  in  point  of  interefl. 

Publication  therefore  is  the  neceflary  a(9,  andonlv  means, 
to  render  this  confefled  property  ufeful  to  mankind,  and  pro- 
fitihle  to  the  cwiier :  in  this,  tlicy  are  jointly  concerned. 

Now,  to  conlVrue  this  only  and  neceffarv  afl  to  make  the 
work  ufeful  and  profitable,  to  be  "  dcflruAive,  at  oner,  of 
*'  the  author's  confefTed  original  property,  again fl' his  ex- 
**  prefs  will,"  feems  to  be  quite  harih  and  unreafonible: 
Nor  is  it  at  all  warranted  by  the  arguments  derived  from 
tijofe  authors  who  advance  "  That  by  the  law  of  nature^ 
projKrty  ends,  when  corporal  poffeffion  ceafes." 

For  Barbcyracy  in  his  notes  on  Pufcnd'rJ-^  clearly  (hews 
that  the  right  acquired  from  taking  poffcffion  docs  not  ceafc 
where  there  is  no  poffcfTion  ;  that  perpetual  pofTellion  is  im- 
pofTible ;  that  the  above  hypothefis  would  reduce  property 
to  nothing ;  that  the  confent  of  the  proprietor  to  iliat  renun- 
ciation ought  to  appear :  for,  as  pofielfion  is  nothing  elfc  but 
an  indifputable  mark  of  the  will  to  retain  what  a  man  has 
fcizcd  ;  fo,  to  authorixc  us  to  look  upon  a  thing  as  aban- 
doned by  him  to  whom  it  belonged,  becaufe  he  is  not  in 
pofTeflion,  we  ought  to  have  fomc  other  realciis  to  believe  he 
has  renounced  his  perfonal  right  to  it. 

Wherefore,  fays  he,  though  we  may  prcf'^me  this,  in 
rcfpc«5l  to  ihofc  things  which  remain  fuch  as  nature  pro-  " 
ducedihem;  yct»  as  for  other  things  which  are  the  fruits 
of  human  induflry,  and  which  are  done  with  great  labour 
and  contrivance  ufually,  it  cannot  b?  doubted  bjt  every  one 
would  prefcn-e  his  iJ^fit  to  thcra,  tiU  he  inakes  iii  open  re- 
nunciation. 

G  Now 
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Now  there  is  no  open  renunciation  of  the  property  in  the  , 

prcfent  cafe  ;  but  a  conftruaivc  one  only,  barely  froni  pub-  ? 
licntion.     "  Renunciation,  or   not,"  is   a   fa£t.     It   is  not 

found  ;  and  ouglit  not  to  be  prcfumed.     But  the  contrary  i$  .^ 

found :  'Tls  found  here  "  that  it  is  againfi  his  exprefs  will/  J 

But  it  was  faid  at  llie  bar,  '*  if  a  man  buys  a  book,  it  i«  5 

his  "  own."  I  • 

What !  is  there  no  dilTcrcncc  betwixt  felling  the  property  l '  j 

inthe  work,  and  only  one  of  the  copies  ?  To  fay,  "felling  | 

the  book  conveys  all  the  right,"  begs  the  queftion.     For,  if  f  jj 

tlie  law  prcteifl  the  book,  the  fale  docs  not  convey  away  the  |,'|: 

right,  from  the  nature  of  the  tiling,  any  more  than  the  falc  '|l| 

conveys  it  where  the  ftatute  protcdts  the  book.  _  ^  , 

Tlie  proprietor's  confent  is  not  to  be  carried  beyond  his  ^  \ 

manifeft  intent.     Would  not  fuch  a  conftruftion  extend  the  jj  | 

partial  difpofition  of  tl;e  true  owner  beyond  his  plain  intent 
and  meaning  ?  Which,  from  the  principles  1  have  before  laid 
down,  is  no  more  to  be  done  in  this  compa6t,  than  in  the  J, 

cafe  of  borrowing  or  hiring.  I],' 

Can  it  be  conceived,  that  in  purchafmg  a  literary  com*  '' 

pofition  at  a  (hop,  the  purchafer  ever  thought  he  bought  the 
right  to  be  the  printer  and  feller  of  that  fpecific  work  ?  The 
improvement,  knowledge,  or  amufcment,  which  he  can  de- 
rive from  the  performance,  is  all  his  own :  but  the  right  to 
the  work,  the  copy-right  remains  in  him  whofe  induftry 
compofed  it. 

The  buyer  might  as  truly  claim  the  merit  of  the  compo* 
fition,  by  his  purchafe,  (in  my  opinion)  as  the  right  of  mul- 
tiplying the  copies  and  reaping  the  profits. 

The  invafion  of  this  fort  of  property  is  as  much  againft 
every  man's  fenfe  of  it,  as  it  is  againft  natural  reaf<?h  and 
moral  re£litude.  It  is  againft  tlie  conviction  of  every  man's 
own  breaft,  who  attempts  it.  He  knows  it,  not  to  be  his 
own  ;  he  knows,  he  injures  another :  and  he  does  not  do  it 
for  the  fake  of  the  public,  but  mala  Jidc  et  ayi'.mo  lucrandi. 

The  artificial  reafoning,  drawn  from  refined  metaphyfical 
fpcculation,  is  all  on  that  fide  of  the  queflion.  It  is  arguing 
bv  analo:^y,  only,  to  things  of  a  different  nature — '*  That  it 
is  not  tangible :    and  the  like. 

The  law  of  nature  and  truth,  and  the  light  of  reafon,  and 
the  common  fenfe  of  mankind,  is  on  the  other  fide :  for,  jus 
iiatura  proprie  eji  di^amcn  reSa  ratimis^  qvofchrrus  qtddtxrft 
quod  honcjium,  quid  faciefidum,  quid  fugicndum  fit. 

If  the  above  principles  and  reafoning  are  jnft,  why  fbould 
the  comraon  law  be  cecmcd  fo  narrow  and  illiberal,  as  not  tA 
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recognize  and  receive  under  its  protcdlion  a  property  fo  cir- 
!!  cumflanccd  as  the  prefcnt? 

'  I  The  common  law,  now  fo  called,  is  foundrrl  on  the  law 

\  of  nature  and  rcafon.     Its  grounds,  maxims  and  prniciplcs 

'  *  arc  derived  from  nuny  difTcicnt  fountains,  (fays  Ju.l^c  DaJ- 

i'!^  deridgc,  in  his  EngUjh  Lawyer)  from  natural  and  moral  phi- 

lofophy,  from  the  civil  and  canon  law,  from  1  jc,  from  the  uf.-, 
cuflom  and  converfation  among  men,  collected  out  of  the 
general  difpofition,  nature  and  condition  of  human  kind. 

He  llates  the  fcveral  maxims  and  grounds,  under  the  par- 
ticular heads,  from  whence  they  arc  derived  :  and  he  places 
under  the  head  of  moral  philofophy  a  maxim  of  the  common 
law,  as  borrowed  from  tlience — ^od  tibi  fieri  ran  visj  alttri 
lie  feceris. 

*'  Thatwlut  is  now  called  the  common  law  di  EnglarJ\vz.\ 
made  up  of  a  variety  of  ditFercntlaws,  cnad^ed  by  the  fcveral 
Saxon  kings  reigning  over  diilinft  parts  of  the  kingdom; 
which  feveral  laws,  affedling  then  only  parts  of  the  ^^wf/j/^ 
nation,  were  reduced  into  one  body  and  extended  equally  to 
the  whole  nation  by  king  Alfred-^  appears  from  Fcrtefcue% 
Preface  ;  and  that  it  is  therefore  properly  called  the  common 
law  of  England;  becaufc  it  was  done  "  Ut  ia  ]\i\c9mmunt 
ictius  gcr.tli  tranljrct." 

But  it  had  an  ancientcr  original  than  Edtcard  the  Confef- 
for;  and  was  at  firfl  called  the  folcrigUt  or  people's  right  »• 
(for  it  is  plain  it  could  not  be  called  the  common  bw  in  Ed' 
'jjard  the  Confeflbr's  time,  for  tlicn  they  fpoke  Scxon\  nor  ia 
:^  -  IVilliam  the  Conqueror's  time,  for  then  they  fpoke  French:) 

'-*  but  it  received  this  name,  when  the  language  carae  to  be  al- 

tered. And  Lord  Czle  (i  Inft.  142.)  fays,  '*  the  common 
law  is  fometimes  called  right,  common  right,  common  juf- 
tice."  Which  obfcrvations  I  make  upon  its  general  name, 
to  free  it  from  any  irnputa':ion  of  their  being  any  thing  re- 
ftridlive  of  its  efEcacy  in  the  name  itfelf;  or  that  it  is  not 
equally  comprehenfive  of,  and  co-extenfive  with  thcfc  princi- 
'  pies  and  grounds  from  which  it  is  derived. 

The  common  law,  fo  founded  and  named,  is  univerfally 
comprehenfive — Jubens  honrfia ;  pyck'ibais  cintraria :  its  pre- 
cepts are,  in  refpe(5l  to  mankind, — '*  Hinejle  vhere i  alUf 
rum  no n  Icrdae  ;  Suum  cuique  tribuere.^* 

In  rcfpect  to  the  feveral  fpccies  of  property ;  tliough  the 

rules  touching  them  mud  ever  have  been  the  fame,  yet  the 

objecl  of  it  were  rot  all  at  once  known  to  the  ccmr.on  hw, 

U  or  to  the  world:  and  many  have  been  difputed,  as  not  being 

■ ;  objedls  of  property  at  common  law,  v/hich  yet  are  no'.v  cila- 

:  limed  to  be  fuchi  as,  gunpowder,  &c.  Sec.  ice 
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In  the  Year-book  of  12  H.  8./.  3.  n.  b.  great  difputc  wa* 
mauc,  (upon  the  footing  of  property  too)  "  whether  arj  ao-. 
tion  would  lie  for  taking  away  a  blood-hound."  The  argu- 
ments ufcd  a^^ainft  it  were  fuch  as  have,  amongft  others,  been 
ufcd  upon  the  prtfent  occafion  ;  viz.  That  it  was  of  no 
value  nor  profit ;  but  for  pleafurc.  That  felony  could  not  be 
committeJ  of  it ;  confcquciuly,  not  ticfpafs.  That  when  the 
dog  was  out  of  the  party's  poiFcirion,  he  ceafed  to  have  any 
property  in  him.  That  a  dog  wai  not  litheable  ;  would  not 
pais  by  a  cjant  of  cmnia  boiia.  That  replevin  or  detinue 
\\ould  not  lie  of  a  dog. 

N.  B.  See  fome  of  thefe  arguments,  (which  I  have  put  '    i\ 

all  together,  for  convenience,)  in  the  fubfequent  cafe%  ■ 

in  Cro.  Eli-z..  and  OvL'cn.  ) 

But  upon  what  principles  did  the  court  determine  "  that         '       i, 
the  action  lay?  Upon  thcfe — "  that  where  any  wrong  or  If 

damage  is  done  to  a  man,  the  law  gives  him  a  remedy.  That  y 

if  it  was  only  a  thing  for  plcafure,  yet  it  was  fufficient ;  as  a  <( 

popplnjay^  which  fuigs  and  refreflies  my  fpirits.     Th^  it  ' 

was  not  lawful,  to  take  him  agamlt  my  will — Hoc  facias  al- 
tcrif  qucd  tibi  vis  fieri— zx\^  that  though  it  be  not  felony,  yet 
trefpafs  well  lies :  for,  if  a  man  cut  my  trees,  and  take  them; 
it  is  trefpafs,  though  not  felony." 

Brockcy  in  his  Abr.  of  this  cafe,  (Tit.  **  property,"  pi.  44) 
fays,  "  the  reafon  why  this  property  was  not  liable  to  the 
other  remedies,  or  charges,  or  modes  of  conveyance  there 
mentioned,  is,  becaufe  it  was  a  properly  not  properly  known: 
and  yet  trefpafs  would  lie." 

From  this  cafe,  it  is  clear  to  me,  that  though  the  above 
was  fuch  a  fpecies  of  property  then  not  propci  ly  known  to, 
or  at  lead  not  eflablifhed  by  precedent  at  the  common  law  ; 
yet  that  the  novelty  of  the  queflion  did  not  bar  it  of  the  com- 
mon law  remedy  and  proleftion.  That  it  was  fufficient, 
that  it  was  a  diftinguiftiable  property ;  that  it  had  a  deter- 
minate owner.  That  its  being  a  matter  of  pleafure  or  piDfit 
to  the  owner,  made  no  dilTcrence.  That  it  was  not  necefTary 
that  every  fpecies  of  property  ftiould  be  liable  to  all  the  fame 
circumftances,  incidents  or  remedies.  That  the  perfon  in- 
vading it,  had  nothing  to  do  with  it.  And  that  he  erred 
againft  the  rules  of  morality  and  judicc,  in  diflurbing  ano- 
ther's poflcflion  or  pleafurc. 

One  would  have  thought,  after  this  cafe,  tliat  queftion 
would  have  refted.  But  in  31  Eliz.  Ovjen  g^.Cro.£liz. 
125.  Iiebnd  v.  Higgins,  it  came  on  ag-ain,  in  an  n<5lion  for 
a  greyhound  i  wherein,  upon  a  demurrer  to  the  declaration, 
"  '  ■•  .  •      ■     *       it 
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it  was  argucJ  for  tlic  defendant,  "  that  there  was  no  confi- 
ticration  lo  inuintain  the  afiTunipfit:  for  tjmt  the  plnintiffwas 
out  of  poflcfTion  of  the  dog;  and  bc\ng/fr/r  nature,  he  had 
loft  his  intcrcft  in  it,  and  had  no  remedy  for  it."  But  the 
ad^ion  was  held  maintainaWe ;  though  the  hkc  arguiViCnts 
were  ufcd  as  in  the  Year-book. 
,  The  common  law  being  founded  on  fuch  principles  as 

I  1  have  been  laid  down,  and  which  arc  avowed  by  the  above  an- 

P^J  thorltics ;  the  remedy  by  adtion  upon  the  cafc  is  fuitcd  ts 

Ks.  every  wrong  and  grievance  that  the  fubjcct  may  futfer  from 

1,5  a  fpecial  invafion  of  his  right;  for  this  foit  of  a(5lion  varies, 

i^  fays  Lord  Coke,  according  to  the  variety  of  the  cafe. 

I'iyt  That  the  invafion  of  the  plaintlflPs  property  in  the  prefcnt 

r;^  cafe  -s  the  proper  fubjecfl  of  fuch  an  a6lion  ;  that  it  may  be 

i"^  maintained  at  common  law,  without  contradi<Stiii^  anv  max- 

I'.'f  im  of  its  own,  any  iLttiie  of  ;he  realm,  or  an v  principle  of 

''i  natural  juftice ;  and  that  it  may  well  underp^  n  con/Titutional 

■j^  mot'e  of  trial  by  Jury,  fo  as  to  anfv\'cr  every  end  of  certaintr 

y^i  and  juftice  ;  fjems  to  mc  without  any  folid  ohjectinn  :  for,  I 

*;*  confcfs,  I  do  not  know,  nor  can  I  comprclicnd  an,  property 

more  emphatically  a  man's  own,  nay,  more  incj;.rbii-  of  be- 
ing m.ftaken,  than  his  literary  works.    And  if  an  author  has 
-15  really  and  openly  abandoned  them,  that  might  be  found  ;  or 

||j  C-.e  plaintiff  on  fuch  proof,  would  fail  in  his  adion.     And 

""^  there  may  be  many  circumftanccs  properly  inquirable  in  an 

*  *  adlion  of  this  fort ;   viz.  **  if  the  compofition  he  given  to  the 

public,  made  common,  abandoned;"  "  if  publiflicd  without 
a  name;"  "  if  not  claimed;"  *'  if  allowed  to  be  pirated, 
without  objedlion" — all  this  is  evidence  to  the  jury  of  the 
;  gift  to  the  public ;  and  not  at  all  above  the  comprehenfion  of 

a  common  juryman  ;  nor  fo  ideal,  but  that  full  and  fatisfac- 
tory  evidence  may  be  given  of  the  fubftnntial  work  or  coca- 
pofition  and  of  its  original  or  derivnte  owncrHiip,  So,  an  au- 
thor being  unknown,  or  long  fince  dead  ;  no  aflTignment  of 
the  property  ;  none,  or  unknown  rcprcfcntativcs;  Lhe  edition 
long  dcfcrted,  &:c.  are  all  circumllanccs  that  may  be  brought 
Lito  proof. 

But  all  the  difficulty  lies  on  the  plaintiff:  helstomakif 
out  his  right,  and  the  injury  done  to  his  projx^rty. 

In  tlic  prefent  cafe,  there  is  no  chafm  or  interval  of  time 

when  the  right  to  this  work  can  be  faid  to  be  renouncccl, 

, .  fioiii  llie  original   publication  to  the  prefcnt  time  ;  tinlcfs 

T^  the  bare  afl  of  publication  itfe^f  is  to  be  called  fo.     And  if 

'  that  alone  was  to  prevail  againft  a  private  author,  v/hy  fliouH 

not  |)rerogative  property,  fovuidcd  on  tlic  fame  ground  of 

?rrumcfH 
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argument  as  the  general  property  of  authors  in  their  work5,  • 

be  liable  to  the  fame  free  and  univcrfal  communion  ?  For  I 
know  no  diiTcrencc,  in  that  refpc6t,  between  the  rights  of  :: 

the  Crown  and  the  property  of  the  fuhjcft.  b 

"  That  there  is  any  hardfliip  put  upon  the  defendant  in  -.ji 

this  cafe,   for    that  he  may  err  innocently,"  I  fee  nojuft  f 

grounds  for  faying;  bccaufe  the  defendant  knows  the  work  |( 

33  not  his,  and  that  he  had  no  original  right  to  publifli  it. 
At  his  peril,  therefore,  he  undertakes  to  give  the  edition ; 
he  does  it  with  his  eyes  open :  and  "  whether  it  was  property 
renounced,  or  not,"  it  was  his  bufinefs  to  inquire. 

Upon  tJie  whole,  I  think  an  author's  property  in  his 
works,  and  the  copy-right,  is  fully  and  fufficiently  efta- 
bliYhed ;  bccaufe  it  is  admitted  to  be  property  in  his  own 
hands,  and  that  he  has  the  original  right  of  firft  publi(hing 
them. 

Further,  that  this  idea  of  an  author's  property  has  been 
fo  long  entertained,  that  the  copy  of  a  book  fecms  to  have 
been  not  familiarly  only,  but  legally  ufed  as  a  technical  C3C- 
prcffion  of  the  author's  fole  right  of  printing  and  publifhing 
that  work :  and  that  thefe  expreflions,  in  a  variety  of  inftru- 
inents,  are  not  to  be  contdercd  as  the  creators  or  origin  of 
that  right  or  property;  but,  as  fpeaking  the  language  of  a 
known  and  acknowledged  right ;  and,  as  far  as  they  arc 
a£live,  operating  in  its  proteflion. 

This  appears  from  the  citations  ufed  at  the  bar,  from  hif- 
tory,  ad.s  of  ftate,  proclamations,  and  decrees  in  the  Star 
Chamber,  particularly  in  1586  and  1637,  and  down  Xo  the 
year  1 640  ;  alfo  from  the  claufcs  in  ordinances  and  flatutcs 
antecedent  to  the  ftatute  of  Queen  ^nn ;  and  from  the 
expicffions  ufed  in  that  flatute  too,- which  fpeaks  with  pre- 
ciiion  of  this  fort  of  property  as  a  known  thing;  and  which, 
with  -as  much  accuracy,  fuppofes  the  licence  and  confent 
of  the  author  or  proprietor  necellary  to  the  printing  of  their 
works.  * 

This  opinion  too  is  ftrongly  fupported  by  the  concurrent 
fenfe  of  Judges,  to  be  coUedled  from  the  exprefUpns  they 
have  made  ufc  of  in  cafes  at  common  law,  at  different 
periods  of  time.  As  in  Skinner,  *>  that  the  ftatute  o(Car,  II. 
did  not  cive  the  right,  but  the  atSlion."  In  1  Afod.!^"] — 
where  Pemberton  fpeaks  of  a  grant  to  print.  "  How  faPfit 
fhould  fland  good  againft  thofe  who  claimed  a  property  para- 
mount the  King's  grant:"  and  there  too,  the. making  title 
k|P  a  copy  is  mentioned. . 

The  Court  too,  in  fpeaking  of  afjdi^ons  to  tlie  Ala33P4C 
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by  prognoflieation,  fays,  "  Tlicy  altir  the  cnfc  no  more 
tlua  it  a  mnn  (hould  claim  a  propcfty  in  r.r.othcr  mar.'s 
copy,  by  rcafoa  of  fomc  inconfulLrablc  aJo.uons  of  Ills 
own.* 

In  Pender  \  Bradyl  alfo,  in  an  a£lion  for  printing  tlie 
Pilgrim's  Progrcfs,  the  plaintilF  is  averred  to  be  "  the  truo 
proprietor." 

In  the  Stathner's  Company  v  Partridge,  it  fccms  that  the 
Crown's  folc  or  original  right  to  puhlifli  was  founded  in  pro- 
perty. In  3  Alod.  75 — that  the  property  vefis  in  ihe  King, 
where  no  individual  pcrfon  can  cl:iim  a  property  in  the 
thing.  This  argument  ihcws  tliri  Pcmberton  tliought  lie 
could  reft  the  cafe  and  the  right  of  the  Crown  upon  pro- 
perty only  :  for,  here,  to  get  at  fuch  ground,  the  argument 
is  far  fetched  and  mifapplied  ;  hecaufe,  in  a  cafe  of  this 
kind,  if  there  is  no  private  property,  it  would  not  belong  to 
|;.^  the  King,  but  be  common,  like  animals  fcr^e  iiatiine,  or  air, 

'>'  water,  or  the  like. 

i'|j  And  the  cafe  of  Bajkctt  and  the  Uiih-erjiiy  of  Camhridge 

"l^  is  a  folemn  well  confidcred  determination  v\->rn  the  ground 

Vi  of  the  original  riglit  of  publication  belonging  to  the  king, 

1^  So  that  though  there  is  no  precifc  dtcifion  in  the  point, 

%u  yet  this  long  uniform  idea  of  fuch  an  oliicct  of  property  at 

VH  Jaw  dcfcrves  the  greatel^  attention  and  wcir^ht ;  where  every 

I,-  principle  of  rcafon  and  jul\ice  concurs  with  deciding  in  fa- 

\r^  vour  of  tlie  property. 

It  was  compared  to  tlirowing  land  into  a  highway.  The 
intent  there  precedes  the  right,  as  it  is  given,  fo  it  may  be 
uled.  But  the  intent  circumfcribes  thi;  right.  Fetd  it 
with  cattle;  and  an  aftion  lies:  then,  vou  exceed  tlie  pur- 
pofe  of  the  gift,  and  become  a  wrong  doer. 

But  befides  this,  the  uniform  condud  of  the  Court  of 
Chancery  llnce  the  flatute,  in  entertaining  bills  of  injundtion 
without  regard  to  an  entry  being  made  of  the  work  purfuant 
to  the  ftatute,  or  to  the  fuit's  being  brouglit  within  the  limi- 
tation of  the  three  months,  or  within  tlie  term  given  for  its 
protedion,  Hicws,  that  that  Court  muf:  nccelfarily  have 
proceeded  under  the  like  idea  of  a  right  antecedent  to,  and 
not  newly  created  by  the  ftatute  :  for,  the  adt  could  not 
mean  to  give 'a  right  of  projxjrty,  and  an  avf^ion  at  law  or  a 
i  '  l>dl  in  e\]uity  incident  tliereto,  wh.ere  the  cor.dition  of  entry 

p  is  not  complied  with.     The  (Jecbration,  "  That  the  author 

j  ;^  ihall  have  the  folc  right  of  printing  the  book,"  muft  be  oa 

■;  rt  the  terms  and  conditions  in  the  adl.     The  confcquences  of 

'  5  ^"  adaica  -and  injundioa  arc  vk'orfe  than  the  penalties:  and 

one 
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one  rcafon  given  by  the  a«5l,  for  rcfjuiring  the  entry,  isj 
*•  That  perfons  may  not  offend  through  ignorance."  That 
circumftance  of  notoriety  was  required  by  all  ihc  licenfing 
acts  and  ordinances. 

As  to  the  fecond  queftion — "  Whether  the  copy-right  is 
given  away  by  the  author's  publication — " 

1  have  already  fpoken  upon  this  head  collectively  with 
tiie  firft  ;  and  ihali  only  add,  that  1  am  of  opinion  that  the 
publication  of  a  corapofition  does  not  give  away  the  property 
in  Lhc  work  ;  but  the  right  of  the  copy  Aill  remains  in  the 
author  ;  and  that  no  more  pafles  to  the  public,  from  the  freer 
will  and  confentof  the  author,  than  an  unlimited  ufe  of 
every  advantage  that  t!ie  purchafer  can  reap  from  the  doc- 
trine and  fentiments  which  the  work  contains.  He  may 
impiove  upon  it,  imitate  it,  tranflate  it;  oppofe  its  fenti- 
ments :  but  he  buys  no  right  to  pubiifh  the  identical  work.. 

That  the  comparifon  made  betwixt  a  literary  work  and  a 
mechanical  produdlion ;  and  that  the  right  to  publiih  tlie 
one,  is  as  free  and  fair,  as  to  imitate  the  other ;  carries  no 
convidlion  of  the  truth  of  that  pofition,  to  my  judgment. 
They  appear  to  me  very  different  in  their  nature.  And  the 
difference  conHfts  in  this,  that  the  property  of  the  maker  of 
a  mechanical  engine  is  confined  to  that  individual  thing 
\vhich  he  has  made  ;  that  the  machine  made  in  im'tation  or 
lefemblance  of  it,  is  a  different  work  in  fubftance,  materials, 
labour  and  expence,  in  which  the  maker  of  tlie  original 
machine  cannot  claim  any  property ;  for  it  is  not  his,  but 
only  a  refemblance  of  his :  whereas  the  reprinted  book  is  the 
very  fame  fubilance  ;  becaufe  its  do<5trine  and  fentiments  are 
its  eflential  and  fubflantial  part;  and  the  printing  of  it  is  a 
mere  mechanical  a<5t,  and  the  method  only  of  publifhing 
and  promulging  the  contents  of  the  book> 

The  compofition  therefore  is  the  fubflance ;  the  paper, 
ink,  type,  only  the  incidents  or  vehicle. 

The  value  proves  it.  And  though  tlie  defendant  may  fay 
*'  Thofe  materials  are  mine,"  yet  that  cannot  give  him  a- 
right  to  the  fubftance,  and  to  the  multiplying  of  tlie  copies 
of  it ;  which,  (on  whofe  paper  or  parchment  foever  it  is  ira- 
prdTed,)  mufl  ever  be  invariably  the  fame.  Nay,  his  mix- 
ing, if  I  may  fo  call  it,  his  fuch  like  materials  with  the  au- 
thor's property,  does  not  (as  in  common  cafes)  render  the 
author's  property  lefs  diftinguifhabic  than  it  was  before  :  for, 
tlie  identical  work  or  compofiticn  will  iVill  appear,  beyond  a 
poffibiliiy  of  miflake. 

The  ii;nltated  machine,  thcjeforc,  is  a  new  and  a  different 

work : 


.i-.u<;.j..--.. 


■  :  the  nterary  co:T»porition,' printed  on  anci^icr  ronn'* 
•j.jprr,  ii  ftiU  tlie  fame. .      "-^    -  ;  .  '     • 

riiis  is  fr*  cvic|ciit  to  niy'own  comprehcnficn,  tl^  i 
!  \jt:r.o{l  Inlour  I  can  ufc  in  exprcfiions,  cannot  ftrcngthcn  ii 

'  in  my  own  idea.    ",  "':/■        ';      ■* 

j  Stippofing  •  then  that  the  author  has  fuch  property,  and 

ihut  he  hr.s  not  given  away  or  abaiiuoned  it  by  publicjticn — 
{  The  next  qv:cl\ion  is, — "  Whether  the  ftatutc  of  Que  v.-\ 

*  y?i:n  has  tahen.  it  awny  ;  or  fo  rcRraincd  it,  that  an  auihor"i 

^-  rirhtto  il^ecopy  expires  with  the  term  limited  by  tliat  llatuie 

^  for  its  protc£tion.";   -        '     -/^  - 

]  "Whoever  contends  **  that  this  kind  of  property  is  not 

\  .  ,  known  to  the  common  law,"  muft  alfo  contend  '*  that  this 

I  Antute  creates  a  new  kind  of  property,  '.vhich  it  vcHs  Lr  a 

V  ■      time  only,  in  the  authors  and  their  alTigns,  under  the  con- 

%  ditions  and  limitations  fpecified  in  the  adt.'* 

\  It  mull  be  contended  too,  to  fjptxjrt  the  arguments  tliSt 

^'  have  been  u fed,    "  that   the  legif^ture  had  in.  view  and 

%  intended  to  aboliHi  or  fufpend  for  a  time  (if  the  terms  rs- 

5  miircdby  the  aft  were  complied  wlih)  that  right  of  univer- 

I  lal   communion,  which  the   publication  of  any  vvcr:k  gave 

r  indifcriminatcly  to  pll  mankind  ;  or    (in  cafe  the  trrr-js  of 

i  the  tQ.  were  not  complied  with,)  that  fuch  right  r;))ghtbc 

,;  fldl  frc-lv  cxercifcd,  witl)out  ofFcnce.** 

)  The  iaea  of  fuch  a  common  right  docs  not  appear  to  \xy<c 

-j  exiflcd  at  the  time  of  the  flatute,  or  to  be  warranted  by  any 

,«         ■       authority.  •  _  ^,-  >  .'     -       '  - 

%,  •    The  preamble  of  die  aS  reproves  the  liberty  of  late  fri:- 

qucntly  taken,  of  printing  booV^  and  writings  without  the 
confcnt  of  the  a-athor  or  proprietor ;  and  treats  it  as  an  abufe 
.  of  a  right,  not  as  an  a(5t  done  in  aflTertion  of  any  common 
law' right  which  the  (latute  Intended  to  put  only  a  tempo- 
rary reflraint  to  :  -for,  tlie  a6l  declares  it  to  he  done  **  To 
the  detriment  of  the  proprietors,  and  to  the  ruin  of  their 
families."' -.-■.•   -V''"''^'  ■.         ..- 

.This  is  a  very  different  language  from  the  arguments' how 
cfed,  **  That  there  is  no  Injury,  no  privation  of  right,  for 
want,  *•  of  property  in  the  thing  itfclf,"  And  yet  mc  pro- 
perty now,  and  then,  .was  exactly  the  ^?.mc 
\^The  particular  wording  of  the  entiling 'claufc  is  very 
material ;  as  it  precifely  adopts  the  identical  cynrefTihns 
anciently  ufcd  in.  the  decrees,  ordinances  and  fbratcs  rclc:- 
rcd  to;  alike  fpc-akingof  the  right  of  autliorSj^Aknr-'n, 
fybfifling,  transferrabic.  property..  -  "..^  .'•  ." ' : '  , 
-  IjUjjpot  fatisEed with  faying  "  that  fuch  right  m:iy  b« 
-•       ^  "'^V.  '  H  implied 
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implied  from  the  wofJi*'— , — Tlicy  arc  fo  cxprcfs,  tliat  tlitf 
Icgiflaturc  can  not  be  othcrwife  undcrftood,  than  as  fpcaking 
of  a  known  propriety;  "  The  copy  of  the  book,"  "  the 
title  to  the  copy,"  is  a  technical  recognition  of  the  right,  in 

-  the  words  of  the  a<^. 

This  afl  was  brouglit  in  at  the  folicitatlon  of  authors, 
bookfcUcrs,  and  printers,  but  principally  of  the  two  latter; 
not  from  any  doubt  or  dillruft  of  a  juft  and  legal  property  in 
the  works  or  copy-right,  (as  appears  by  the  petition  itfelf. 
pa.  240.  vol.  16.  of  ihe  Journals  of  the  Hcufc  of  Commons;) 
but  upon  the  common-law  remedy  being  inadequate,  and  the 
proofs  difficult!  to  afcertain  the  damage  really  fuffcrcd  by  the 
injurious  multiplication  of  the  copies  of  tliofe  books  which 
they  had  bought  and  publifhed.  'And  this  appears  from  th^ 
cafe  they  prefented  to  tlie  members  at  the  time. 

All  the  fandion  they  could  obtain,  was  a  proteSion  of  • 
tlieir  right,  by  inflicting  penalties  on  the  wrong  doer. 

The  ftatute  extends  to  no  cafe  where  the  title  to  the  copy 
IS  not  entered  in  the  rcgifter  of  the  Stationers  Company.' 
Which  entry  is  neceflary  to  afcertain  the  commencement  of 
the  terra,  during  which  this  protcflion  by  penalties  is  granted. 

-  If  that  requiflte  is  negleded,  the  benefit  of  the  flatutc  docs 
not  attach.  . 

The  'general  cafe,  of  authors  who  do  not  comply  with 
this,  is  ftill  open  ;  and  of  thofe  too  that  do,  who  do  not  fue 
within  three  raontlis. 

For,  if  a  flatute  gives  a  remedy  in  the  affirmative,  (with- 
out a  negative,  expreffcd  or  implied,)  for  a  matter  which  was 
adionable  before  by  common  law;  the  party  may  fue  at 
common  law,  and  wave  his  remedy  by  ftatute,  if  he  pleafes. 

,   A  negative  can  not  be  implied  here. '  The  qucflicn  wholly 
depends  upon  the  point,  "whether  it  ha-  a  light  newly  created, " 
*|  or  net?"  If  it  was,  then  it  would  receive  its  birth,  dura- 
tion and  remedy  from  the  flatute  j^aiid  no  other  repaedycouJd 
te  purfucd.- ' ,  •    •,."••      •  .'■:     :P-^-^^.'.v  i -.  ■    -    -        , 
.  But  if  there  was  3n  anteccclent  coirjnoufl aw  right,' the 
common-Jaw  remedy,  will  remain;  and  the  ftatute-repiedy 
can  only  be  made  ufe  of,  by~obferving  tlic  particuj?j:  condi- 
tions }vhich.tbe  ad  prcfcribes.-^-,     '"'].    -'       , '.    .•  ••■■-.  .  -  ^  - .    '. 
_   The  preambi'e  of  the  flatutej  as  it  was  criginally'brought 
.  an  and  went  to  the  committee,  Svas  the  fulielt  aflcrtion  of  - 
tlic.Jegal  proi>crty.nnd  nnJoub'ted  righrof.iiithcrs  nt  ccmm'ori 
f.w,  iliat  could  be.'.  And  there  W.1S  i^o faring  claufe'at  alti 
Yilhsjd,       ■'..  >^:'--^\v-^^    '  :--  V.%-  .:^^--     '- 

.    :j!^r^\^.j-  .';;,.> in.?"  Whca  .  , 

''^'.■«v.."^'i!"l^^''s""-""    "'iw"    ■ 


II 


LfTERARY  PROPERTY.  *j ^ 

I*  V/hcn  that  florM    introd\i(5lion  was  ?hnd;^cJ,  'tis   moft 

!  rrob::blc,  as  the  fa6t  appears,  that  a  faving  cbufcwasguard- 

.'  cdly  inferted. 

ft  The  Unlvcrfitics  had  confidcrabic  copy-righis.      Lord 

•f .  Clarcr.donh  Hiflory  was  \)\xt  lately  pnl)IHlic(i  by  the  Univer- 

\  f^ty  of ■  Ox/or (i:  I  believe  the  3dvolujncdiJ  not  come  out 

\  till  1 707.     They  came  out  at  difTcrcnt  times. 

The  provifo,   however,   is  general — "  That  nothing  in 

"  this  a(^  contained,  flnll  extend  either  to  prejudice  or  con- 

*'  firm  any  rifht  that  tlie  faid  univcrfities   on  any  of  them, 

"  or  any  pcrfon  or  perfons  have,  or  clajm  to  have,  to  the 

*♦  printing  or  reprinting  anybgok  or  copy  already  printed^ 

**  or  hereafter  to  be  printed." 

|4  If  there  was  not  a  common-law  right  previous  to  the  ftar 

ll  tute,  what  is  this  claufe  to  fave  ?  Not  a  right  of  publiihing, 

[  J  to  throw  it  into  univerfal  commnnion  as  foon  as  it  comes  out. 

?  That  was  no  more  worth  while,  than  the  purchafing  a  copy 

4  feems  to  me  to  be,  if  it  is  left  unprotedcd  by  the  law,  and 

1    .  cpct\  to  every  piratical  pra<5llce.  ~ .  ;       ' 

;1  Jt  has  been  faid,  **  tliat  this  was  infcrlcd,  That  the  riglits 

i|  "  which  the  univerfities  or  others  had,  under  letters  pa-. 

l\  **  tent,  might  not  be  affefled." 

h  There  can  be  no  ground  for  this  :  For,  tlic  z6\.  does  not 

I  at  all  meddle  v/ith  letters  patent,  or  ena£k  a  title  that  cou]4 

)  cither  prejudice  or  confirm  them. 

I  This  provifo  feems  to  be  the  cffc£t  of  extraordinary  cau» 

l  tion»  That  the  rights  of  authors,  at  common  law,  might 

tf-  not  be  affef^ed  :  For,  if  it  had  not  been  Inferted,  I  appre-r 

1*1  hend  clearly,  they  could  not  have  been  taken  away  by  coiv» 

J  flru<Slion ;  but  the  right  and  the  remedy  would  ftill  reroain| 

-|  unafTc^^ed  by  the  ftatute,  ^  ■":•''  >      -"     •  ■     ' 

:i  The  repccited  praflicfe  of  the  Court  of  Cliancery,  in  en- 

•j  tertaining  aJurifdi£tion  by  bills  byinjun6tion,  and  for  relief^ 

I  >  (as  appears  by  many  cafes  cited,)  evidences  the  condant  fenfs 

j  <  ,       of  the  great  lav.y'ers  in  that  court  to  be,  "  That  the  fbtute; 

■  ;  **  did  not  {land  ia  die  way  of  a  general  reipedy  upon  the 

'.  ♦•  original  right/*    ■'"■•"*  *  •-•.•''- 

•.   '  To  th is  purpofei  the  cafes  mentioned  in  Chancery  after  tlic 

e.vpirnllon  of  the  time  given  by  the  ftatute  of  8  Queen  ^nn^ 

are  extremely  material :  And  the  authority  of  Lord  Hard-. 

\  "■  :u!'.dcy  Lord  ^alhUt   Sir  Jcfeph  Jchyll,  or  any  ctlicr  great 

;  ;'   *      Jaw)'er,  fitting  in  Chancers',  and  deciding  o>i  a  legal  right, 

.  • ' ..'   ^   .  for  tlic  falce  of  a  more  e^ccrual  relief  given  ihet'C,  is  as  goo4 

J    »  an  nuihority,'  as  if  they  ^di\c  an  opinion  on  tliat  legal  rjght^ 

\-     '    fUtingiiitbis^Court;  '-       '  *   *  ^    "       '     - 

''■'-    '■■'■.-  -■        .-Ha  .     The^ 
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They  ha\'C  always  been  foconfidcred  ;  and  always fo  clti:^^ 

In  the  very  lall  opinion  but  one,  given  in  the  Hbufe  of-  ' 
Lords  by  all  tlic  Judges,  (upon  a  limitation  over  upon  dying 
without   iffue,  Kelly  v.  FswUr,  in  Dcrn,  Prcc.  \n.  January 
176S,)  the  cafes  cited  were  almoft  all  of  them  dctermina'^ 
tions  in  the  Court  of  Chancery. 

It  is  moft  certain,  that  an  injunflion  in  nature  of  an  In- 
juJii£lion  to  flay  wafle,  never  is'  continped  to  the  hearing, 
where  the  Court  is  not  flrongly  of  opinion  with  the  plain- 
tiff: And  if  the  cafe  can  not  be  varied  at  the  hearing,  the 
fanjc  grounds  upon  which  it  is  continued,  rauft  be  fufficicnt 
for  a  perpetual  iojundlion. 

And  therefore  where  the  defendant  cannot  vary  the  cafe, 
he  fubmits,  and  tlie  caufe  fVops ;  unlefs  the  plaintiff,  thinks 
fii  to  go  on  for  fome  further:  relief,  bcfides  the  injanftionr 
or  if  the  defendant  is  diflatisfied  with  the  order  continuing  the 
injunftion,  he  may  appeal  to  the  Houfe  of  Lords.  And 
many  queftions  arc  finally  determined  in  that  fhort  way. 

Upon  the  cafe  oi  Eyre  v.  JValker^  Sir  Jofcpb  JelyU  granted 
an  injundlion  to  reftrain  the  defendant  from  printing  The 
.Whole  Duty  of  Alan ;  though  the  firff  allignnKnt  that  was 
produced  appeared  to  have  been  made  in  December  1657.  It 
was  faid  at  the  bar,  *'  That  it  mufl  be  the  new  whole  duty 
of  man:  ar>d  that  it  muft  be  within  the  time  of  the  aft.'* 
J  have  compared  the  title-pages  of  thofe  two  books.  They 
are  very  different:  and  the  copy  of  the  order  of  the  gth 
of  yune  1735  fhews  it  to  be  the  old  one, .  Dr.  Hammonei^i 
letter  to  the  bookfeller  fhews  it  to  be  that -in  1657. 

The  anfwer  given  to  the  cafe  qf  Afstu  v»  FaJkrur,  28th  of 
"Ncvsmier  1735,  before  Lord  Talba,  for  printing  Popeh  arid 
^av/z's  MifccUanies,  was,  **  tliat  this  book  of  Alijccllanies 
\V3S  printed  in  the  year  1727."  But  it  was  argued  by  the 
counfel  in  Chancery,  upon  the  foundation  that  rnnny  of  the 
parts  of  that  Mifcdlany  were  printed  fo  long  before  as  to  take 
St  entirely  out  of  the  aft;  as  "  tontefls  and  difTentions  at 
jithcns  and,  '*  Rorm"  prediftions  for  1708;"  Partri^ge\ 
death,  1708;"  "  fentiments  of  a  Chxixch  o^  England  tmn.^* 
LfOfd  lalbci  continued  the  injunftion'as  to  the  whole.  ■-■' 

.  In  1cnfo7i  tt  al.  v.  frailer  alias  Stantcn,  5tii  o(  Afay  I739> 
to  rcflrain  the  defendants  froro  ^printing  AT:ltzni  Paradiie 
Lofl,  the  injunftion  was  granted  hy  lj^xA  Hc^rdukhtyOw 
Lord  Mamfiehr%  motion,  upoa  reading  {he  aiCgnmcnt  jnf 
J667;  and  acquicfccd  onder.  ..  .,"  ■    .  '•       -"-^  •  " 

In  I'cnfon  y.-Jlalher  zn6  Jiferciaritf  ^Otliof  ^V;7l75a  ; 
the  bill  had  been  £led  on  2j)th  of  N<n;cmbcr  1751,  fuddling 

■  'i-  ■.  •    '    "  the 
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:'  tji:;  Jilfcn^nntshad  nJvertird  to  print  iT7/V/<:?j\  Parrdlfc  Lo(>, 
^7ith  his  life  by  Foitor.y  r.nd  the  notes  of  all  iho  former  cdi*- 
tions,  of  v.-'iich  Dr.  Nnvtai's  were  the  hf\,  in  17-4;),  (Thefc 
hft  notes  were  witbintlie  r\£l.)  Upon  a  very  folcmn  hearing 
ix)rd  Hardv^'icle  granted  tlic  injun£lion :  and  it  wds  jcnned 
in  the  disjuncSlivcr, — "  to  reflniin  the  defendants  fro:n  j-rint- 
ing  the  life  of  "  MiUoa^  or  Jl<filton*9  Paradife  l/oll,  or  Dr.' 
AV::'/5;i's  notes,      i     .■        >    ,••.■■  .  '' 

Thcfe  cafes  prove  ".  that  the  Court  of  Chancery  granted 
-injundlons  to'prot^;<Slthe  p2lit,;On  fuppodtion  of  its  being  * 
^cgal-one.'*     %      -■    a-v.    :.--,      ^  - 

And  no  injuntSlion  was  ever  refufed  in  Chancery,  upon  the* 
^mmon  , law-right,  till  a  doubt  was  fuppofed  to  have  arifca 
in  this  court,  from  the  cafe  of  Ton/on  v.  Collins  (which  wai 
dicn  depending)  having  been  tv/ice  argued,  and  then  adjo^ir- 
ncd  to  be  argued  before  all  the  judges :  the  reabu  of. which 
has  often  been  declared  to  be,  not  from  doubis  or  difference 
of  opinion  ;  but  merely  from  a  fuppofition  of  coliuCon  ;  and 
which  collufion  was  at tenvards  the  caufe  why  it  was  neither 
argued  nor  determined. 

Upon  the  whole,  I  conclude,  that  upon  every  principle  of 
rcafon,  natural  juflicc,  morality  and  common  law ;  upon  the 
!^  evidence  of  the  long-received , opinion  of  tliis  property,  ap- 

■|  pcarinc  in  ancient  proceedings  and  in  law-cafes ;  upon  the 

clear  (enfe  of  the  Icgiflaturc ;  and  the  opinions  of  the  greatcil 
Lawyers  of  their  time,  in  the  Court  of  Chancery,  Coce  that 
ilatutc;  the.  right  of  an  author  to  the  copy  of  his  works  ap- 
pears to  be  vreli  founded ;  and  that  the  plaintitF  ilierefore  is, 
upon  this  fpecial  verdicSt,  intitlcd  to  his  judgment.  And  I 
liope  the  learned  and.  induflxious  will  he  permitted  fk>m 
henceforth,  not  only  to  reap  tlic  fame,  but  the  profits  of  their 
ingenious  labours,  v/ithout  interruption  ;  •  to  the  honour  and 
*' advantage  of  the mfelves  and  their  families. 

^^  ■    ■  -  'Mr.  Juflice  la.'w  was  of  a  different  opinion  from  the  two 

js^t  Judges  who  had  fpokcn  before  him. 

I  \-f    ■  -   .  -He  ("aid  he  fliould  ever  le  extremely  diflident  of  any  jodg- 

'Vf  ment  of  his'own,  when  he  had  the  mis'brtune  totHlTcntfroni 

r'^  -          cither  oT-his  brethren:  and,  after   the  very   learned  and 

^  .       ^  ingenious  arguments  which  each  of  them  had  now  delivered,, 

'■f  .    ^  he  could  not  hyt  feel,  witli  particular  fenfibility,the  uricc^ual 

*1  -       "  taf;:  he  had  nov/  before  him.  •  -  -j^      -                 "■  "•  --"■      -' 

;|  •  ■  •'      -He  regretted  too,  th^^t  in  fo  liberal  aqucd-on,  fo  important. 


•  to  tlic  liteiary  world,  and  a  qucflion  of  fo  much  cxpcvSlation, 

,S         .-      flicreOjould  be  any  (liTagrcexnent  upon  this  bench.     But  he 


obfcned 
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obfcrvcd,  that  if  he  fiiould  happen  to  ftand  quite  afone  In  tho 
opinion  he  had  formed,  his  Icnliments  would  no  Way  afle(5V 
the  authority  of  the  dccifioii.  ■  •         -, 

Whatever  his  opinion,  however,  jnight  be  ;  fittinc^  in  his 
judicial  capacity,  he  thought  hirafdf  bound,  both  in  this  and 
in  crerv  caufe,  to  declare  it  frankly  and  firmly.  '. 

After  this  very  decent  preface,  he  fpokc  near  three  hours 
in  fupport  of  his  opinion.  It  cannot  therefore  be  cxpcv^e^ 
that  I  ihould  give  the  very  words  which  hefpoke;  But  I  ihall 
endeavour  to  convey  the  fubflanpe  of  wliat  he  faid  ;  though 
not  without  fome  injur)-  to  tlie  compofition  and  language. 
•    It  was  to  the  following  efit<^ — —  ■  -■'    '  '  j 

The  general  qoeftion  for  the  determination  of  the  court, 
is,  *'  whether,  after  a  voluntary  and  general  publication  of  ar» 
author's  works  byhimfelf,  or  by  his  authority,  the  author  has  ;i 

a  fole^nd  perpetual  property  in  that  work  ;  lb  as  to  give  him' 
a  right  to  confine  every  fublequent  publication  to  himfclf  and 
his  afligns  for  ever.**  .      - 

Before  I  enter  into  the  particular  difcuflion  of  this  queftion,' 
I  will  lay  down  one  general  position  ;  which,  1  apprehend, 
cannot  be  on  either  fide  difputed: — "  that  in  all  private 
compofition?,  (I  mean  the  compofition.  of  private  authors,  as 
contra-diftinguifhed    fi-om    public-  prerogative  copies,)  the* 
right  of  publication  muft  for  ever  depend  on  the  claimant's, 
property  in  the  thing  "to  be  publifhed."     Whilfl  the  fubjeft- 
of  publication  continues  his  own  exclufive  property,  he  will 
fo  long  have  the  fole  and  perpetual  right  to  pyblifh  it:  but: 
whenever  .that  property  ceafes,  or  by  any  a£l  or  event"  be-<" 
comes  common,  tlie  right  of  publication  will  be  equally  com- . 
mon.      •      " '  ■■     —  •-•■■    ''  •'   -•■'■    -^-s.' •'••-"   [S. '^     -'    •  ^^ 

In  delivering  my  fentiments  npon  this  great  queftion^  I 
will-purfue  the  fame  method  in  which  it  was  argued  at  thfri. 
bar,  botli  in  this,  and  in  a  former  caufe  between  TcKfcn  ancl"'  . 
CcUins:  for,  I  defire  (once  for  all)  to  be  underftcod  as  deli*!., 
veriiig  my  opinion,"  upon  the  argu'mcnts  of  the  counfel,2ndlV. 
upon  my  own  confideration  of  the  matter  5  and  not  by  way.    • 
of  rq)Iy  to  nny  thing  that  has  fallen  from  citlier  of  my  bro- 
thers.';       '■'  ^    ■       .         «■  ^v- .;^^;.    ■•..-  .;    ••■''■'  ';'0.'.:  -'^U--'' 

By  the  ccunfcl,  it  was  argued  on  thefe  two  polnts---ifl,  bri -^ 
the  general  principles  of  property  ;.and  idly,  on  the  peculiar,^' 
cr  at  leaft  the  fuppofeJ  ufage  and  law  of  this  kingdom.  " 

Firft  tlien,  it  was  contended,  "that  the  cloim  of  authors 
to  a  perpetual  copy-right  in  their  ■works,  is  maintainable 
upon  the  general  principles  of  property,**  And  this,  I  apn 
pic^-^iid,  was  z  ^cflsry  ground  for.the  pjamtiff  to  tnainiain:^"  - 


for/hov.'cvcr  peculiar  the  laws  of  tliis  and  every  other  coun- 
try iv..\)'  be,  v.l'ih  rcr])ecl  to  tcrrUorial  properly,  J  will  tal.e 
upon  me  to  fay,  that  the  h\v  of  Englar.H^  ^vUh  rcTp:d  to  ail 
pcribnal  property,  bad  its  grand  foundation  in  natural  law, 
t       ,  In  fupport  therefore  of  iliis  firft  propofition,  fcvcral  plau- 

f  fihlc  arcju meats  were  ingenioufly  argued  by  the  plamtitTt 

^  counf:*!-     In  tlicfirfl  place,  they  obfcrvcd,  proi>erty  was  dc- 

";  £iicd  to  be  *'  Jus  utLi:d:itfr:ic}:Ji-"  and  that  an  author  has 

^j  certainly  tiiat  right  over  his  own  productions. 

^  Bat  t^r.s  is  a  definition  that" merely  relates  to  the  perfonal 

ii  dominion  of  a  proprietory  and  not  to  tlie  objecl:  It  rcfpc6U 

\  an  ackn^^vIedged  fubje  A  of  property  ;  not  the  object  which 

J  15  prefumcd  to  be  fo ;  (which  is  now  the  qucAion  in  difpute.) 

■  }  Nay,   it  ~even  fuppofes  an  acknowledged  proprietor ;   and 

I  -xncrely  defcribcs  the  extent  of  his  dominion.     He  who  has 

■j  the  property  is  the  proprietor. .  But  the  dominion  of  a  pro^ 

J  prietor  cannot  extend  beyond  the  duration  of  the  property! 

^  2Vo  man  can  have  that  right  beyond  the  juft  bounds  of  his 

_i  property.     .And  ^the  point  contended  by  the  defendant  is, 

■|  *'  that  a  literary  publication  becomes  no  longer  an  objc£k  of 

3  property;"  **  that  a  literary  publication  becomes  no  longer  ■ 

^  .an  cxcluCvc  private  right.**     ..  «. 

i       '     '      ';Jn  anfwcr  to  thi?,  it  TTr.s '.contended  on  the  other  fide, 
f  **  that  ?.n  cbje^  cf  property  is  value  ;  and  literary  comptJ- 

flriciis  have  their  value,  which  is  meafurcd  bv  the  extent  oC 
;  -Iheirfhls;"     -;:-  ^^^.-.J   :■  ;'         .        .     ' 

^1  ;"     :/  I  might  here  obferve,  that  it  will  be  dlfHcult  to  anrtex  a 

1  ;  l^ecifiG  value  to  incorporeal  fenilments,  when  they  are  de- 

[. ;  •    •  tadicd  from  the  manufcripts,  nnd  publifheU  at  large.  .  Fiom 

•  that  time,  the  value,  with  refpc6t  to  the  author,  depends 
upon  his  right  to  the  ible  and  perpetual  publlcatiorv  of  therai 
And  the  great  point  in  q^ueftlonjs,  "  Whctlierhe  is  intitledto 
that  right  or  not."  .  But  laying  this  obfervation  zdic^  mere  » 
value,  (rjl  may  fee,)  will  not  dcfcribe  the  property  in  this. 
■.  The  air,  the  light,  the,  fun,  are  of. value  inedimable  :^But 
tvho  can  claim  a  prcpe:ty  in  them  ?  Merc  value  dots  not 
.conftitu re  property.  Property  mufi  be  fomcwhat  cxc^ufivc 
of  th-i  claim  cf  another..    '"        '_;'-.  .,7     '.'■'  ,'    ,. 

It  was  therefore  aliedgcd,  "  that  a  literary  compoGrioni^ 
.  "certainly  In  the  fole  dominion  cf  the  author,  till  he  thinks 
y^proper  topublifh  it:"  For,  no  man  can  lawfully  take, it  from  • 
y    him,  or  comp-cl  him  to  piiblini  agamft  his  vyill.  '.-;•  .,  ^. '.'-;* 
^f    ,-"'■  Th'sismo'l  certainly  true.  But  tliis  holds^gool  no  longer  , 
thnn  while  it  is  in  mauufcript.v--''j.  ■-.,     -..^.I' ,'-.-•>::'    :..  ' 
:Terc,  the  GcfenJant  h:i5  net  meddled  with  the  a'uthcirV' 

rnanufcripL" 
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manufcript;    The  VorV  was  puLllHicil  forty  ycsrs'n-o.    The    '.      . 
tjcfciuhnt  V-as  printed  a  fctt  of  his  own.     lie  has.not  mcd-.  - 
^ki  with  any  proi^rty  of  tlic  author's  f^^i^'cfs  the  very  ftylc.« 
and  fcntimcntsin  the  work  were  his.  ..■:;*••_.•.■•'._  ••.-      .■   .       . 

-  It  wcsnecc&.r\' therefore  for  the  plninlitFs  counfel,.tq ad-        > 
tnrce  t]xh  propofition  (and  which  was  the  only  one  that  af-  j 
fcclcd  the  caufc)  namc-Iy,  "  That  tlic  author  has  a  peri>cti:al. 
rrcperty  in  the  ftyle  and  ideas  of  his  work  ;  and  therefore. 
lh.-it  he  or  his  afTigns  will  be  for  ever  intitlcd  to  the  folc  an(i,. 
cxckfrvc  right  of  it."    ^\  '.,'.  ':^y-'  :l'^^. '".  -s-^'v, -. ;-     .r-.-r-'^  ■ 

It  was  arf^ued.  That  invention,  and  bhbiir  are  the  meanS^ 
6f  acquiring  propcrtyV  and  that  J.itcrary  compoUtjons  are.     .'■ 
'  the  ohjeas  of  tlie  author's  fole  painsjindlabotat :  1  herefor^    ^ 
thcv  have  the  fole  right  in  thena.-\ '•■;-;"'-■    '\,\-^;;;;-«^^^^^^^  "    • 

•-  If  this  argument  is  connned  to  the  manufcript,  it  is  true.,- 
It  ts  the  ohjea  only  of  his  own  labour,  and  is  capable  of  a^ 
fole  right  of  polTcflionv   But\it"is  not.trqe^  g^.estejid^d^t^^ 

hisldeas;  •  1   .' l,f. ■;■-■'    r:* '•;'''^ '->•'   -••-•--"■■    f-- 

-AH  property  has"  fts-  proper  liniitr  extent,  and  bounds^ 
Javcaf ion- pr •labour(bc  thev  ever  fo. great}, cannot  change.  ^ 

the  •Dature.of.lhings  ; ;.orefbbli{h;.a  right,^  where jiopma^^^^^         .      I 

right  can  pcfiibly.exiftv'^    .^ -//-':'-■  \'~      ..-^.?:',-';r/>  j 

.■  The  inveator  of  the  air-pirmp  had  certainly  a  property  iii,  \ 

the  machine  which  he'  formed :  But  did  he  thereby  gam^a,  I 

^  property  in  the  air,  which  is  commoa  to  all  r  Or  did  be  ga:nf_ 
the  fole  property  in   the  abftrad  principles  upon  which  he 
tontlruacd  bis  machine  ?.  And  yet  thefe  may  be  called  the. , 
inventor's  ideas,  and  as  rauch,  bis  fole  propf  ^y  -^s  the  ideas^  ^      - 

6f  an  autlior..""-".     ."  ,'  "  '!'•  :^.-      ,"-'--    . '  -\  ■:'■:.■.  ^-. 
•  To  extend  this  argtiment,. beyond  the  raanulcnpt,  to  tiie..     - 

ffry  Ideas  tr.emfelves,  feem's  to  m^  vcr)'  dlfucult,  or  rather  .■    , 

cuite  wild.     Indeed  "the  invention  imd  labour,   which  ar^^     •  .       j 

.'lankcd  among  the  modes  of  acquiring  fpsclfic  property  in  the-  .\ 

'fubjea  itfelf,  are  that  kind  of  invention  and  labour,  which  "  • 

-  ire  •  known  by  the  narr.e  of  occupTmcy.     In  that  fenfe,  m-   .      ' 

-  vcntion  isdchnir.gor  difcoverinj;  of  a  vacant  propert)-:  And        ^ 
■  Lbour  Is  tiie  taking  polurfT.on  of  tliat  property,  and  beftowmg  ._- 

:  cultlviitlop  upon  it.     Property  is  founded  i:?on  occupancy.  ,    _ 
■    S-t  ho'T  ic  pcIT-'fnon  to  be  taken,  or  any  :ia  ot  occupancy 
t^beaucr.cd,  on  mere  intcllcclual ideas?  All  waters  agree,      - 
tha  no  ad  of  occupancy  can  be  aiTcricd  on  a  bare  idea  ct  ... 
the  mind.     Seme  ad  of  appropriation  .rnuft  be  e.xertcd,  to.  ; 

'    take  the  thing  out  of  a  ftate  of  being  common,  to  ,<^enotc 

-the  accefnon  of  a  pfnprittor:  For,  othcr-.vife,  ho^Y,^^^"^^ 

.  ^thpr  per:oi«.>c  apprized^  ^ley  arc  net  to  uf^  it  r  1  be.e  are 
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'   '.  .:','••  "V  •"  j^5  ihat  rr.i^ft  be  cxcrclfcd  upon  fomcttrmg.   The  ocoipancY 

:•'  '    ••-■'cf  a  tl'.oiiglil  would  bo  a  new  hind  of  ocojpnncy  indeed. 

r'y  what  outward  mnrk  mull  tlic  property  denote  approlntlon  ? 

And  if  thcfc  arc  void  of  that  wliich  the  aft  of  occupancy 

*     "  requires,  it  Is  a  proof  to  ilic  they  eannot  be  the  objc<a  ot 

;  property. 

Here  another  doubt  arifcs^  which  I  Can  not,  T  acVnow- 
l  lcdi;c,  anfwcr — "  At  what  time,  and  by  what  a£l,  docs  tbo 

authors  common  law  property  attach  ? 

:  The  flr.tute  of  Queen  /^nn  very  properly  cbvlalcd  this,  by 

fixing  the  commencement  of  his  property  from  the  time  of 

i  publication  ;  firfl,  entering  It  at  Stationers  Hnll.     And  in 

thccafeofa  meclianical  invention,  it  commences  from  the^ 

>  date  of  the  patent. 

':  But  if  authors  derive  their  tight  frCm  common  lavir,  (a  lavf 

]  which  has  cxifled  from  time  immemorial,  and  therefore  long 

1  before  the  Stationers  Company  exiHed,  and  can  have  no  dc- 

t'  pendance  on  tlie  Stationers  company,}   tlic  author's  right 

!  will  be  the  fame,  whether  he  enters  it  in  tJjat  book,  or  not. 

I  Where  therefore  docs  this  idea  of  the  author's  property 

I  attach  ?  In  other  cafes,  as  when  the  heir  has  a  right  to  any 

'^  fpccies  of  property,  it  commences  from  his  taking  poffeflion. 

An  author  is  fully  pofTefled  of  his  ideas,  when  they  arfe  ia 
his  raind:  and  therefore  from  the  time  thefe  ideas  occur  to 
him ;  or  from  the  time  he  writes  them  down,  they  are  his 
property.  Then  if  another  man  has  the  fame  ideas  as  an  au- 
thor, he  mull  not  prefumc  topublifh  them:  he  may  be  told  thefe 
ideas  were  pre -occupied,  and  thereby  became  private  property. 
It  would  be  (Irange  indeed,  if  the  very  a£t  of  publication 
■Cin  be  deemed  the  commencement  of  private  property.  Even 
after  publication,  many  thoufands  may  never  fet  their  eye3 
upon  the  book:  yet  would  not  thefe  have  a  right  to  choofe 
the  fame  fubjeifl  ?  and  may  they  not  have  the  fame  ideal 
IS  upon  it  ? 

'['■^    ,  ,  The  impro'oability  of  tfieir  hitting  upon  thofe  ideas  is  not 

;    •  to  the  point.*    If  they  ihould  occur  to  the  author;  he  has  m- 

.  right  to  publifh  thera.   Of  tliis,  I  tliink,  there  can  hardly  be 

a  doubt.  Yet  property,  fays  Pufendorf^  is  a  right  by  which 
•  the  very  fubfbnce  of  a  thing  belongs  to  one  pcrfon,  (o  that  it 
can  not,  in  tlie  wliolc,  nor  after  the  fame  manner,  become 
another's.  And  the  digeOs  fpeak  to  the  like  cfTcia.  Sent** 
meats  arc  free  and  open  to  all :  and  many  people  may  have 
the  fami  idtas  upon  the  fame  fubjcft.  In  th:it  cafe,  every  ' 
one  of  thefe  pcrfons  to  v;hcm  they  independently  occur»  \\ 
e^uall^  pofTeCc^  aM  equally  no  after  of  all  thefe  ideas;  and 
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has  an  C4ual  rrght  to  tlicm  as  his  own.  Is  it  pofTiWc  then 
that  anv  one  individunl  can  have  a  folc  and  cxclu five  pro- 
perty in  thcfe  ? 

But  there  is  one  ground  more  uj)on  which  tlic  plaintiif's 
counfcl  contended  this  cLim  of  rij;ht ;  and  which,  at  hrft  t 

fight,  appears  the  moft  fpecious  ot"  alh  They  endeavoured 
to  enforce  this  copy-right  of  aaihors,  as  a  moral  and  equi-  1 

tahJe  right ;  and  to  lupport  it  by  arguments  calculated  to  « 

prove  tliJt  it  is  To.  ■        } 

For  this  pnrpofe,  Mr   BLic\/hnc  ohfcrved  that  the  labours  ( 

of  the  minj  and  produjftions  of  the  brain  are  as  juftly  inti- 
tlcd  to  tlic  benclit  and  emoluments  that  may  arife  from 
tl)crp,  as  the  labours  of  the  body  are  ;  and  tliat  literary  com-  ..  \ 

pofitions,  being  tlic  produce  of  the  author's  own  labour  and  t||  j 

abilities,  he  has  a  moral  and  equitable  right  to  the  profits 
tliey  produce  ;  and  is  fairly  intillcd  to  thefe  profits  for  ever ;  \   \ 

and  tliat  if  others  ufurp  or  encioacli  upon  thefe  moral  rights, 
they  arc  evidently  guilty  of  injuflice,  in  pirating  the  profits 
of  another's  lalvaur,  and  reaping  where  they  have  not  fown. 

This  argument  has  indeed  a  captivating  found  ;  it  flrikes  ' 

the  pafTions  with  a  winning  addrcls  :  but  it  will  be  found  a$ 
fallacious  as  the  refb,  and  equally  begs  the  very  queflion  in  ;  ' 

difpute.  For,  tJie  injulticc  it  fuggefts,  depends  upon  the 
extent  and   duration  of  the  author's  property  ;  as  it  is  the  ; 

violation  of  that  property  tliat  mu ft  alone   conflitute   the  ' 

injury.  If  therefore  his  property  be  determined,  no  injury 
is  done  him.  The  queflion,  tlierefore,  is  "  whether  all  the 
property  of  the  author  did  not  ceafe,  and  the  work  become  , 

open,  by  his  own  adi  of  publication."  In  that  cafe,  the 
defendant  cannot  be  charged  widi  any  injuflice  ;  but  has 
merely  exercifed  a  legal  right.  .  And  however  we  may  lean 
to  literary  ineriL,  the  property  of  .authors  mufl  be  fubjedl  to 
the  fame_  rule  of  law,  as  the.  property  of  other  men  is  go- 
verned by.  It  is,  therefore,  as  capable  of  being  laid  open,  as 
any  other  invention. of  any  otiier  caan's:  and  if,  by  publica- 
tion, it  becomes  common,  (as  1  Thall  obfervc  by  and  by,) 
can  the  author  conjplaia  of  the  Icfs  ?  .C^n  -he  complain  of 
lofuig  ,the  bird  he  h?s  hiaifelfvoluntarily  t\irned  out? 

But  it  is  infiflcd,  **xhat  it  cor.fcientioufly  belongs  to  the' 
autlioc.himfelf,  and  his  a/ngaSi>.for^ever  j  as  being  the  fruits 
ofhis own. labour,"   '  .  •..    1  .:;     i'    ..•■'.'•i  .'.        '     .  .    .: 

"That  every  man  ij^.intitjed  tQ.ihe  lEruits  of  his  own 
labour,"  I  readily  admit.  J^ut  he-. can-, only  .bs  intitled-til 
jJiis,  .according  to  the  fixed  conftitution  of  things.;.  Cv-'d  fab* 
jewl  toihe  gcuinl  rights  lofxCiaakindi  iixii  thcc^civ ml  jules 

'.-£.■  .  :  >    *        •"        ■  '     of 
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of  property.     He  mxift  not  cxpcsSV  that  ilicrc  fmUs  fljalllic 
ctcmal ;  tliat  he  is  to   inonopoIi7,c   thcin  to  infin'ty  ;  tint 
cvcrv  vegetation   and    incrcafe    flinll  l^c  confiiud  to  liim(t.lf 
'}  alone,  and  never  revert  to  tlic  conunon  maf;;.     In  that  cafr, 

I  the  injuflice  would  lie  on  the  fide  of  the  nionopolift,  ■\\ho 

would  thus  exclu«lc   all  the  reft  of  mankind  Irom  enjoying 
their  natural  and  fecial  rights. 

The    labuurs  of  an   author  have  certainly  a  rij^ht  In  a 

reward  :  but  it  docs  not  from  thence  follow,  that  his  reward 

W  is  to  be  infinite,   and  never  to  have  an  end.     Here,   it  is 

'  afccrtained.     The  Icgiflaturc  have  fixed  the  extent  of  his 

J^i  pix)i>crty ;  they  have  allowed  him  twenty-eight  years  ;  and 

!  14  have  exprefsly  declared,  he  fhall  have  it  no  longer.     Have 

}^  the  Icgiflature  been  guilty  of  inju'Vice?  Little  caufc  Iras  an 

'f  ■  author  to  complain  of  injuflice,  after  he  has  ciijoyed  a  raono- 

■^>  poly  of  twenty-eiglit  years,  and  the  manufcript  ftiil  remains 

'^  ■  his  own  property.     It  has  happened  in  tlic  prcfcnt  cafe,  that 

?'■  the  author  and  hisafligncc  together,  have  enjoyed  the  emolu- 

,  |j        -  ment  of  this  work  between  thirty  and  forty  years :  and  tlic 

[73  plaintiiTftlll  has  the  manufcript. 

n  If  a  flrangcr  had  taken  his  mnnufcript  from  him,  or  had 

I  r  furrcptitioufly  ol'tained  a  copy  of  his  work  and   printed  it 

!»'  K-forc  him,  he  might  then  complain  of  injujnce.     And  here 

T;  lies  the  fallacy  of  this  fpccious  argument '   it  was  put  as  it  the 

i^i  author  was  totally  ro\»bcd  of  the  profit  of  his  labour;  as  if 

i.  jj  all  his  emolument  was  forcftalkd,  without  laJfering  him  to 

{)  |:-_  reap  any  emolument  whatever. 

^  In  that  cafe,  it  w  ould  be  the  higheft  injuflice.     But  when 

■no  fuch  intrufion  lias  l)een  made  upon  his  property  ;  when 
he  and  his  affigns  have  enjoyed  the  wliole  produce  of  his 
labour  for  twenty-eight  years  together  and  upwards,  what 
ground  can  remain  for  accufmg  the  defendant  of  immoi^ality ; 
or  for  the  author  or  his  altgns  to  fay  "  He  is  robbed  of  the 
fruits  of  his  labour  ?'*    ■ 

!fPi  •       .  -  If  an  author  is  permitted  to  enjoy  his  property  according 

rt^  to  the  nature  of  it,  he  can  have  no  in;u(lice  done  jiim :  and 

[-'i  if  his  fituatlon  is  fuch,  that  he  can  only  (iir[)ofe  of  it  as  other 

n  people  can-of  their  good*  ;  or  if  lie  can  only  difpofe  of  it  for 

ri  ,  -the  firft  publication  ;  can  the   author  murmur,  hecaufc  he' 

'  ccn  difpot- of'lfonly  as  otlier  people  can  of  their  property  ? 

Shall' an  "author's  claini  colitinUc,  vvitliout  lioundsof  limitA- 
r  tiorl-}  and-fbre^'erV'iftraiii  :dl  the  reft  of  mankind  from  their 

:nafural:  rights;  by  an.  endlcTs  monopoly  r  Yet  fuch  is  the 
-claitn  that- il'^how  ma'cTevidaira 'to- an  exclufive  right'of 
}  .        ^uMiction,  for  ever:.  For;  notliing  kfs  is  demanded  as  a 

*     .  '  1  2  .  reward 
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reward  and  fruil  of  the  author's  labour,  than 'an  abfblutc 
perpetuity,  ■    ; 

Examples  might  be  racntioacd,  of  as  great  an  exertion  of  ♦ 

xutural  faculties,  and  of  as   meritorious  labour  in  the  me- 
chanical inventions,  as  in  the  cafe  of  authors.     Wc  have  a  i 
recent  inflance,  in  Mr.  Harr'i[on%  time-piece  ;  which  is  fair! 
to  have  coft  him  twenty  years  application  :  and  might  not 
he  infift  uponlhe  fame  arguments,  the  fame  chain  of  rea-  | 
foning,  the  fame  foundation  of  moral  right,  for  property  in               i    t 
his  invention,  as  an  author  can  for  his?                                                  p. ' 

If  the  public  ftiould  rival  him  in  his  invention,  as  foon  as  '■  ' 

it  comes  out,  might  not  he  as  well  exclaim,  as  an  author,  .   j 

•*  that  they  have  robbed  him  of  his  produ6lion,  and  have 
iniquitoufly  reaped  where  they  have  not  fown  f"     And  yet  ,   • 

we  all  know,  whenever  a  machine  is  publifhcd,  (be  it  ever 
fo  uleful  and  ingenious,)  the  inventor  has  no  right  to  it, 
but  only  by  patent ;  which  can  only  give  him  a  temporary  '\ 

privilege. 

As  therefore,  this  charge  of  injuftice  depends  upon  the  | 

extent  of  the  author's  property  ;  (for  if  no  right  is  invaded, 
jio  injury  is  done;) — Let  us  now  con£der  the  general  rules 
concerning  property  ,  and  fee  whether  this  claim  will  coin-  ; 

cidc  with  any  one  of  them.  ' 

Tlie  claim  is  to  the  flyle  and  ideas  of  the  author's  cora- 
poCtion.  And  it  is  a  well-known  and  efiablifhed  maxim, 
(which  I  apprehend  holds  as  true  now,  as  it  did  2OCO  years 
ago,)  "That  nothing  can  be  an  object  of  property,  which 
has  not  a  corporeal  fubflance.** 

There  may  be  many  different  rights,  and  particular  dif» 
tindi  intereils,  in  the  fame  fubje£t ;  and  the  feveral  perfons 
intitled  to  thefe  rights  may  be  faid  to  have  an  intereft  in 
them:  but  the  objects  of  them  all,  the  principal  fubje6l  to 
which  they  relate,  or  ir^  which  they  enjoy,  muft  be  corpo- 
real. And  this,  I  apprehend,  is  no  arbitrary  ill  founded 
pofltion  ;  but  a  pofition  which  *arlfes  from  the  neceflary 
nature  of  all  property.  For,  property  has  fome  certain,  dif- 
tintft  and  feparatc  pofTeffiqn :  tlie  obje(5t  of  it,  therefore, 
piuft  be  fomething  vifible.  I  am  fpcaking  now,  of  the 
pbjefl  to  which  all  rights  are  confned.  There  muft  be 
fomething  vifible ;  which  ha?  bounds  to  define  it,  and  fome 
narks  to  diftinguifh  it.  And  that  is  the  reafon  v.-hy  thefe 
great  marks  are  laid  down  by  all  writers — —It  rauft  be 
|omething  that  is  vifibly  and  diftindlly  enjoyed  ;  .that 
\i'hich  i^  capable  of  all  the  rights  and  accidents  and  qualities 
.:'•.,  "  -■'  ip.cid?j\; 
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£ri::!5-nt  to  pncpsity :  and  tlib  requires  a  fubdancc  to  fuf- 
t2m  thctn. 

But  the  property  here  claimed  is  all  ideal ;  a  ftt  of  ideas 
vyhich  have  no  bounds  or  marks  whatever,  nothm^r  that  is 
capable  of  a  vifible  polTeCion,  nothing  that  can  fuftam  any 
one  of  tlie  qualities  or  incidents  of  property.  Their  whole 
exigence  is  in  the  mind  aJonc  ;  incapable  of  any  other 
modes  of  acquifition  or  enjoyment,  than  by  mental  poflcf- 
A  Coa  or  apprehcnflon ;  fafe  and  invulnerable,  from  iheir  own 

1/  imnutcrirlity ;  no  trefpafs  can  reach  them ;  no  tort  afTc^l 

them;  no  fraud  or  violence  diminifh  or  damage  them.  Yet 
thefe  arc  the  phantoms  which  tlie  author  would  grafp  and 
confine  to  himfelf:  and  thefe  are  what  the  defendant  is 
charged  with  having  robbed  the  plaintiff  of» 

In  anfwer  to  thefe  obje£lions,  it  was  alledged  for  tha 
^  plaintiff,  **  that  there  are  many  other  inftances  of  inoor- 

"^'A  poreal  rights ;  fuch  as  all  the  various  kinds  of  prefcriptivc 

|.j^  rights  and  partial  claims." 

I^'  But  the  fallacy  lies  in  the  equivocal  ufe  of  the  word 

j'J  **  property;"   which  foraetimcs  denotes  the  right  of  the 

ir-"i  pcrfon  ;  (as  when  we  lay,  **  fuch  a  one  has  this  cftatc,  or 

't>  that  piece  of  goc«ls;")  fomctiracs,  the  obje(£l  itfelf. 

jj-t  Here,  the  qucllion  is  upon  the  objed  itfelf,  rot  the 

jfl  perlbn.     I  rccdily  admit  that  the  rights  of  perfons  may  be 

J  Pa  incorporeal. 

I  f^  But  the  qucftlon  is  now,  "  Whether  any  thing  can  be 

the  objc<^  of  proprietary  right,  which  is  not  the  obje£l  of 
j'j^  corporeal  fubftancc."     And,  for  my  own  part,  I  know  not 

of  any  one  inflance  of  any  one  right  which  has  not  refpeifl 
to  coiporfal  fubftance.  Every  prefcriptivc  inheritance, 
every  title  whatever  has  refpcd  to  the  lands  in  which  they 
are  exercifed.  No  right  can  cxifl,  without  a  fubftancc  to 
retain  it,  and  to  which  it  is  confined ;  it  would,  otiicrwifc, 
be  a  right  without  any  exigence. 

To  ^et  over  this,  it  was  faid,  the  profits  of  publication, 
till  they  ;ire  received,  are  uncertain  and  cnfual,  and  cannot 
T  in  themfclves  be  an  objc6l  of  property :  they  are  alfo  incj- 

-.•  dental,  arifing  entirely  from  the  matter  whicli  is  publiHied. 

4^  The  compofitjoa  therefore  is  the  princip2l  object  of  property ; 

ppon  which,  all  the  profits  depend,   and  which  alone  can 
-J  intitle  the  author  to  thofe  profits:  for,  thefe,  like  the  profits 

t-|  '^f  ^^  e(hte,  depend  vjpcri  the  property  in  tl\at  perfon  to 

r  5%hom  they  arife. 

('  t|  if  t!:?  authiir  yill  jirctsnd  ta  a  perpetual  right  in  thofe, 

he. 
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he  muH  prove  ho  hns  a  pcqwtual  right  to  the  IiJcas  which  '  •  ' 

prcxinccd  them.  j    ■ 

Then  the  qncflion  returns  again,  *'  Whether,  after  publi-  i    i 

cation,  the  work  continues  folely  the  autlior's  for  ever.  '    * 

Here,  the  ninxim  occui"s  whicli  I  mentioned  before,  that  ;    , 

nothing  can  he  an  ohief^  of  propcrtv,  which  is  not  cajuble  of  ;     ■ 

a  folc  and  cxclufive  enjovnient.    For,  property,  as  Fujcndorf  1    ' 

cbferves,  implies  a  ripht  of  excluding  others  from  it.     For,  ;       ' 

witliout  that  power,  the  ric;ht  will  be  infignificnnt:  It  will  ill 

be  in  vain  to  contend  that  '*  that  is  your  own,"  which  yoa  1  .  j  i 

can  not  prevent  othLis  trom  fliaring  in.  j:.  ! 

It  is  not  ntceffarv,  1  own,  that  the  proprietor  fhould  al-  '[- 

wavs  have  the  total  adtiial  poflciHon  in  himfelf.    A  potential  [j! 

poflelhon  ;  a  power  of  confining  it  to  his  own  enjoyment, 
and  excluding  all  others  from  jurtaking  with  him  ;  \%  an  oh-  '•      , 

jc;^  or  accident  of  property.  •  I 

-    But  how  can  an  author,  after  publifhing  his  work,  confine  ;       1 

it  to  himfelf?  If  he  had  kept  the  manufcript  from  publica- 
tion, he  might  have  excluded  all  the  world  from  participating 
with  him,  or  knowing  the  fentiments  it  contained  :  but, by  , 

publilhing  the  work,  the  whole  was  laid  open ;  every  fenti- 
mcnt  in  it  made  public  for  ever ;  and  the  author  can  n eves- 
recall  them  to  himfelf,  never  more  coiihne  thena  to  hiitifelf,  j  i 
and  keep  them  fubjeft  to  his  own  dominion. 

The  quotation  from  the  inflitutes  relating  to  wild  animals,  / 
h  very  applicable  lo  this  cafe.  They  are  yours,  while  they 
continue  in  your  poffeflion  ;  but  no  longer.  So,  from  the 
time  of  publication,  the  ideas  become  incapable  of  being  any 
longer  a  fubje(S  of  property  :  all  mankind  arc  equally  intitled 
to  read  them  ;  and  everv  reader  becomes  as  fully  poflbfled  of 
all  the  ideas,  as  the  author  himfelf  ever  was.  • 
•  From  thefe  obfervations,  this  corollarv,  in  my  opiniort, 
(for  1  fpcakonly  my  own  fentiments,)  docs  natarally  follow: 
"  That  the  act  of  publication,  when  voluntarily  done  by  th« 
author  himfelf,  is,  virtually  and  ncceflarUy^a  t,ifttothc pub- 
lic." For,  when  an  author  throws  his  work  into  fo  public d 
ilate  that  it  muft  immediately  and  unavoidably  become  com- 
Kion,  it  is  the  fame  as  exprcl'sly  giving  it  to  tlie  public.  -  'Ha 
knows,  before  he  publishes,  that  this  'will  be  the  ncceffhry 
confcquence  of  die  publication  :  tlK-refute  he  mufi  bedccmetl 
to  intend  it.  For,  whoever  doe«aji  a(fl  of  irjy  '^ind  whatever 
dtfijoedlv  and  knowingly;  mulk  .oPt:obl'fe.intefjd"tveryn6i 
ceffjry  confequence  of  that  a<5t.  To  which' I  Tniglifadd^ 
that  in  every  jangy ige^'tllc'  U'oi^sHrh%:h:'€x>rjrs;i  '^:.blJca- 
tion  of  a  book,  cxprtfs  it  as  giving  it  to  the  public, 

.  '  But 
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Cut  in  tTjc  argument,  it  wns  contindcd,  "  ihnt  tlic  aiulior 
gives  ncthiiic;  to  the  public,  but  the  nuMo  p<  rut.il  of  it;  aiul 
Itill  prdcrvcs  the  pvipctml  right  to  the  woik  ■,"  ♦' tint  an 
author's  pubhftiing  ami  fcl!ii>g  a  lxx)k  is  only  likr  giving  the 
h  buyers  (o  many  keys  to  a  gate,  or  tickets  to  an  opcv:\ ;"  that 

n  "  thole  were  only  given  for  the  parties thcmlilvcs,  but  woultl 

not  entitle  tl^em  to  forge  other  keys  or  tiekets.'* 

To  t!iis  tlic  anfwer  is,  1  think,  cnly  and  cviilcnt.  If  the 
author  iiad  not  pubhlhcd  his  work  at  all,  but  only  lent  it  to 
a  jxirticular  pcrlbn,  he  might  have  injoincJ  that  particular 
perfon,  "  that  he  Ihould  only  jxrufe  it;"  bLcauie,  in  that 
cafe,  the  author's  copy  is  his  own  ;  and  the  party  to  wlioin  it 
is  lent  coiitra(5ls  to  obfer\e  the  conditions  of  the  loan :  but 
when  the  author  makes  a  general  publication  of  his  work,  he 
throws  it  open  to  all  mankind. 

That  is,  then,  very  different  from  the  cafe  of  giving  keys 
or  tickets  to  particular  pcrfons.  The  very  coiulition  of  giv- 
ing them  is  the  exclufion  of  all  other  pejlt);is.  And  thcfe 
keys  or  tickets  give  the  party  to  whom  they  arc  given  no 
projjertv  to  the  land  they  jwfs  through,  or  to  the  Opera- 
Houfe:  they  are  given  them  for  a  particular  time,  and  to 

I".  eive  thcin  a  tranficnt  ndmiflion,  a  tcmjwrarv  privilege  only, 

i  It  is  like  aYi  author's  lending  his  manufcript  to  particular 

I  friends;  who  fltll  retains  the  riglu  over  it,  to  recall  it  whcn- 

H  ever  he  pleafes.'    .  V 

V\  But  when  an  authorprtnts  and  puhliHics  !.i>  work,  he  lavs 

H  it  entirely  open  to  the  public,"   as  much  a-,  when  anowii 

ij  of  a  piece  of  land  lays  it  open  into  the  highway.    Neither 

^         .        tlie  book,  nor  the  fentiments  it  contains,  can  be  afterwards 
^  recalled   by  the  author.     Everv  purchafcr  rf  a  book  is  the 

H  owner  of  it:  and,  as  fuch,  he  has  a  right  to  nuke  what  ufc 

II  of  it  he  pleafes;        .    .    < 

^  )  Property,  according  to  the  definition  given  of  it  by  the  de- 

fendant's counfel,  is*'^  jus  utcndi  (t  frurndt.'"  And  the  aut 
Hthor,  by  impov.ering  the  bookfcllcr  to  fell,  inifvjwers  him  to 
convey  this  general  property:  and  the  purcliafcr  of  the  book, 
iralccs  no  ftipulations  about  the  manner  of  ufinir  it. 

The  publifher  hnnfclf,  who  claims  tliisproj-crtv.  foldthefe 
books,  without  niaking  any  contrr.6t  whntrvcr.  A\  hat  co- 
lour has  hcy  to  retrench  his  own  contract,  or  in^pofe  fuch  a 
prohibition?    ■••'    "  ,;•       . 

•  -Nothing  Icfsthan  Icgiflative  jxjwer  can  rcflrpin  tlie  ufc  of 
any  thing.  ^  If  the  buyer  9?  a  book  may  not  -.Make  whnt  ufc 
of  it  he  pleafes,  what  line  can  be  drawn  that  will  not  tend  to 
(bpctf-ric  all  hij  vI-.;fninion  over  it  ?  I  Ic  may  net  lend  it,  if  he 

is 
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is  not  to  brint  it ;  bccaufe  it  will  intrench  upon  t^C  nythor|# 
profits.  So  that  an  objcaion  miclit  be  made  cvai  to  hu  lend- 
im:  the  book  to  his  friends ;  for  he  may  prevent  tho.c  fnends  . 
from  buying  the  book;  and  fo  the  profits  of  fuchfalc  of  it 
NvUl  not  accrue  to  the  author.  I  do  not  fee  that  he  wouJJ 
>ave  a  ri-ht  to  copy  the  book  he  has  purchafcd.  if  he  may  not 
make  a  print  of  it :  for,  printing  is  only  a  method  of  trait- 

^'^\\'?th  regard  to  books,  the  very  matter  and  contents  of 
tlK  books  are  by  the  author's  publication  of  them,  irrevo- 
cably -iven  to  the  public ;  they  become  common ;  all  the 
fentim^ents contained  therein,  rendered  univerfally commons 
and  when  the  fentiments  are  made  common  by  the  auUior  S  , , , 

own  aa,  every  ufe  of  thofe  fentiments  muft  be  equally  com-  . , 

""to  talk  of  reftraining  this  gift,  by  any  mental  refervafton  tj, 

cf  the  author,  or  any  bargain  he  may  make  with  his  book-  |,i 

fellet,  fcems  to  mequitechimencal.  j  j-    a-  J' 

It  isbv  legal  aOions  that  other  men  mufl  judge  and  d.rca  J 

their  condua :  and  if  fuch  aaions  plainly  import  ^  work.  j, 

being  made  common  ;  much  more,  if  it  be  ^  "ccefl&iy  con^  J; 

Itquence  of  the  aa,  -  that  the  work  is  aaaal  y  thrcr^ 
oin  by  it;"  No  private  tranfaaioa  or  fecrctly-jrfcrved 
claim  of  the  author  can  ever  controul  that  neccIEiry  confe-  j 

cucnce.     Individuals  have  no  power,  (whatever  they  may  .  ^ 

l.nior  intend,)  to  alter  tlie  fixed  conftitut.on  of  thmgs:  a 
man  cannot  retain  what  he  parts  with.  If  the  author  wiU 
voluntar.ly  let  the  bird  fly,  h.s  property  is  gone ;  and  it  will 
be  in  vain  for  h.m  to  fay  -  He  meant  to  retaui"  what  is  ah-         • 

folutely  flown  and  gone.  ,  ^,   , 

There  is  another  maxim  too,  concerning  property ;      tnat 

nothing  can  be  an  objea  of  property,  that  is  not  capable  of 

dlftinguilhable  proprietary  marks.*'  n-^^v.^r.fr.rr^ 

The  principal  end  for  which  the  firft  ma.tutton  of  prj- 

t>erty  was  eftablilhed,  was  to  prsfen-e  the  peace  of  nxaijkind ; 

which  could  not  exirt  in   a  promifcuous  fcramhle.    There. 

Jor      moral  obligation   arofe  .pon  all,  <'  that  none  ^ould 

intrude  upon  theVffeflion  of  another."  But  th.8  obli^. 
b^could  only  take  place  where  the  property  was  diftm- 

guilhable.  and' every  body  ^-^^  ^^^\' W^l  ^^th  f. 
another.  Mankind  muft  have  a  know  edge  of  what  is  Xhjj 
duti  in  order  to  obferve  it  by  abftaining  fronj  every  vola- 
tlo7ofit;  the  breach  of  a  duty  rnuft  be  wilfiil,  to  make  ,; 


criminal 


U  was  ncccffary,  therefore,  that  every  p^rfca  ihould  l«^ 
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hrah  irdJciu',  foriie  tUninrjuinring  marks  TiponbTs  property 
'       -  lo  denote  his  being  the   proprietary  therein:     For,  hkrd 

V.ould  be  the  law  that  {houlclladjuclgc  a  man  giiiUy  of  a  crime, 
ivhcn  he  hnd   no  poflibillty  ol'  knowing  that  he  was  doing 
tlic  lead  v/rongto  any  individual. 
;  Now  wlicre  arc  the  tKu'icia   or  diAinguifliing  inarVj  ',f 

J  ideas?  what  diflinguifliing   marks  can  a  man  fix  uj)on  a  Li 

\  of  intcllccflual  ideas,  fo   as  to  calJ  himfclf  the  proprietor  of 

•  thcin?  They  have  no  ear-marks  upon  them  ;  no  tokens  of  a 

I  jjAiticuIar  proprietor.   . 

I  If  the  author's  name  be  infertcd  in  the  title  page,  tliat  is 

']  no  rcafon  :  For,  many  of  our  bed  and  noblcft  authors  have 

?  publifhed  their  works  from  more  generous  vie\vs  than  pecu- 

i  .  iiiary  profit.     Some  have  written  for  fame  and  the  benefit  of 

»  mankind  :  others  have  had  fuch  pecuniary  views,  only  for  a 

'  time  ;  and  have  afterwards  left  tlieir  work  Open  to  all  roan- 

i  kind. 

'\  On  the  other  hand,  if  the  author's  name  was  omitted  in 

..*  tifc  title-page,  he  might  equally  infifl  on  the  claim :  For,  if 

J  the  property  be  abfolutely  his,  ne  has  no  occafion  to  add  his 

'[  name  to  the  title-page.     How  is   it  to  be   known,  when 

j  fuch  a  fort  of  property  is  abandoned?  In  all  abandon  m.ents, 

.»  two  circumftances  arc  neccflary  ;  an  aftual  rehnquifhing  the 

J  pofTefflon,  and  an  intention  to  rclmquilh  it.     But  in  what 

-}  manner   is  the  poffeffion  of  intcUcd^ual  ideas  to  be  relin- 

l  fjuiflied?  Or  how  is  the  intention  of  rclinquifhing  them  to 

;.;  be  manifefled  ?  Merc  mental  ideas  admit  of  no  a*Slual  or  vifi- 

\',  blc  poiTefTion ;  and  confequently  are  capable  of  no  figns  of 

tokens  of  abandonment. 

The  Icgiflature  had  plainly  this  ohjeilion  in  view,  when 

}  they  penned  the  ftatute  of  Queen  yfW«,  to  give  authors  a 

i  temporary  property  in  their  works.     For,  in  the  preamble, 

it  is  faid — "  V/hcrcas  many  pcrfons  may,  through  ignorance, 

;  offend   againft  tliis  adl;   urllefs   fome   provifion   be  made^ 

'  tvhetieby  the  property  in  every  fuch  book  as  is  intended  by 

this  a6b  to  be  fecured  to  the  proprietor  or  proprietors  thereof, 

may  be  afcertained  ;  be  it  thcreibie  enaiflcd,  that  notliing  in 

this  a*5t  contaiiTod  fhali  be  conftrucd,  &c.  unlcfs  the  title  to 

''f  I  the  copy  of  the  bock  be  entered  in  the  rcgifler-book  of  the 

T  :  Stationers  Conipanv."  And^rom  that  regiiter-hook  any  per- 

fon  may  fee  whether  the  author  intended  to  make  a  property 

.;  of  his  work ;  and  they  may  fee  th?  du-.-ation  of  fuch  prcj^erty:' 

•         •       for  the  property  is  to  commence  from  the  publication  cf  the 

;  work,  provided  it  be  fo  regularly  entered  a;  the  a£l  requires. 

Hut  if  r.uthors  have  a  right  at  oinmon-Iaw,  they  i:ecd  not 

Vol.  IJ.  K  enter 
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enter  their  boolis  at  all  with  the  Stationer?  Company.:  they 
may  wave  that/' And  in  cafe  they  do  not  enter  them,  by 
\vhat  marks,  then,  muO  this  property  in  ideas  he  diftinguiih- 
ed^'  And  how  will  the  JifTiculty  cncreafe,  if  the  properly  ex- 
tends not  only  to  fourteen,  or  twenty. eight  ycjrs,  but  for  ^ 
-ever? ,.            .  1',^ 

Therefore  it  appears  to  nie,  that  this  claim  of  a  perpetual  ;! 

monopoly  is  by  no  means  warranted  by  tlic  general  principles 
ofpropeity:  and  from  thejice  1  fhould  have  thought  lliat  it  i- 

could  not  be  a  part  of  the  common  law  o{  Eyigland.  ,j| 

But  I  will  now  conGder  the  fecond  general  ground,  upon  ';i 

jwhich  this  perpetual    copy- right    was  argued  at  the  bar;  \, 

namely,  the  fuppofcd  ufage  and  law  of  this  kingdom.  f 

Under  thiS  head,  it  was  contended,  "  that  the  right  of  an 
author  to  the  folc  publication  and  perpetual  monopoly  of  his 
works,  though  it  were  not  maintainable  on  general  princi-  \l 

pies,  is  vet  a  kind  of  cuflomar^'  property,  a  right  tliat  has  al- 
w'ays  been  allowed  and  fupported  in  this  kingdom."' 

If  it  was  fo,  it  is  ftrange  that  in  all-our  laws,  where  every 
kind  of  prof)erty  is  fo  mucli  difcufied,  a  claim  fo  extenfive  as 
this,  is  not  abfolutely  eftabliflicd.     And  yet  it  \Yas  admitted' 
by  the  plaintiff's  counfel,  "  that  they  could  not  produce  any  jl 

one  determination  in  a  court  of  law,  tliat  had  eftablilhedany 
fuch  kind  of  property."  They  attempted,  however,  to  fet 
up  fome  extraordinary  fubftitute,  to  fupply  this  deficiency.  f 

Tlie  firft  was  tlic  finding  in  the  fpecial  verdict,  "  that  before  f 

the  reign  of  Queen  yfww,  it  was  ufual  to  purchafe  from  au- 
thors the  perpetual  copy-rights  of  tlieir  books,  and  to  aiTign  ; 
the  fame  from  hand  to  hand,  for  valuable  confideratlons ;  and 
to  make  them  the  fubject  of  family-fettlfmcnts.-' 

A  defcripiion  thus  painted,  with  the  ftriking  ideas  of  pur*- 
chafe  and  family-pofTeflions,  may,,  at  fiirfl  fight,  dazzle  the 
eye,  and  catch  our  pafTions.:  but,  when  near^rrjpoked  at,  and 
fairly  viewed  and  exaruined,  we  /hall  find^t  merely  an  iUu- 
Con.  ■.'.."'  "»",..      ,  ,  ■•    ;' '-       •■  - 

There  are  but  two  lijhts,  in  which  it  can  be  applied  to  the 
prcfent  queflion  :  either,  i ft,  as  eAabrifhing  a  cuftomary  pro- 
perty, in  h(X  ;  or  idfy,  as  (hewing  that  there, was  a  general 
idea  or  notbn  of  fuch  a  jight,  antecedent  .to.  the  ftfitute  of 
Queen  y^/iff.  •.-     .\     .  '-  ^  ..   :.   •■ .    .- 

With  refpe£l  to  the  former- — It.is.impofllhlc  that  It  c^n 
eftablifla  any  cuflomary  claim.     It  js.no  ufage  of  which  the 
law  can  take  notice  ;  being  merely  an  allegation  of  psrticu^ 
lar  contracls  which  forae  individuals  havq  madcbcfore  the 
rci^h  of  Q^:ten  Jnn.  A\'hcrcas,  to  con{lityif.c  a  legal  <ruIlom, 

*  ^  '    '        -i'    iV/  it 
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It  mu.l  !i:^vc  tlicrc  two  qunlltics:  firft,  a  cuftom  mud  import 

feme  prpL-ral  right  in  a  diftri^t,  and  not  a  few  mere  private' 

a£ls  of  individuals ;  and,  in  the  ncxtplacj,  fuch  ciif\om  mud 

J  apprar  to  have  cxiftcd  iinincmorially.     /Ml  cufloms  operate 

•{,  (if  they  have  any  opci-ntion)  as  pofitivc  laws.  The  mere  fai^ 

'jj  of  ufa^e  will  be  no  ric;ht  at  all,  "^n  itfclf :  but  when  a  cuftorn" 

*  has  prevailed  from  time  immemorial,  it  has  the  evidence  and 

force  of  an  inimcmorinl  law. 

If  the  cufloin  be  general,  it  is  the  law  of  the  realm  :  if  lo- 
cal 'only,  it  is  fix  feci,  tlic  law  of  the  place. 

Now,  all  laws  are  general,  as  far  as  the  law  extends  ;  and 
all  cufloms.of  £"r7j/j;j(/arc  of  courfe  immemorial.  No  afage,' 
therefore,  can  he  part  of  that  law,  or  have  the  force  of  a  cuf- 
tom,  tliat  is  not  immemorial. 
I  Here,  no  fuch  general  of  immemorial  ufage  is  fuggefled; 

[•    -  tliis  finding  is  merely  an  allegation  of  particular  contrafls 

'l  made  with  particular  individuals  before  the  reign  of  Queea 

I  yfnn.'  • 

{  So  far,  It  is  tme,  appears  upon  this  finding,  **  That  prior 

j  to  that  reign,  copies  have  been  purchaled  for  valuable  conll-' 

J  derations,  and  made  the  fubjed  of  family- fettlcmcnts." — But 

}  ,    how  long  before?  AVhether  one  hundred  years,  fifty  years, 

i  or  ten  years,  is  not  fiated.     Very  certainly,  it  could  not  be 

I  immemorial :  for,  the  art  of  printing  was  not  known  in  this 

kingdom;  till  tlie  reign  of  £«'.  IV.  Therefore  thcfe  contracts 
could  not  be  derived  frorn  the  ancient  immemorial  law  of  the 
'(  land  :  and,  confcquently,  they  could  not  create  a  fpecies  of 

\i  property  which  was  unknown  to  that  law. 

It  is  indeed  impradlicable,  to  draw  any  inference  from  fuch' 
a  p'ropofition  as  this  is.  For,  the  verdi(5l  does  not  find  **  that 
thcfe  rights  were  ever  enforced  againft  Arangers."  The  par- 
ties would  undoubtedly  acquiefce  in  the  agreement;  and  the 
families  on  whom  they  were  fettled  would  not  rcjcci  a  fettle-' 
ment,  however  chimerical.  But,  unlefs  it  was  fliewn  that 
thcfe  claims  have  been  enforced  againfl.  flrangcrs,  no  private 
contrafts  or  faraily-fettlemcnts  csn  impofc  a  law  upqp  the 
I  public.     ■     •     -     •  ' 

]  it  is  faid,   "  They  ferve  to  (liew  there  was  a  general  idea 

i  and  apprchcnfion  of  the  exigence  of  fuch  a  riglit,  V.Aorc  the 

j  flatutc  of  Queen  Ann?^     Admit  tViP  idea  had  been  ever  fo 

'/  general ;  what  are  we  thence  to  infer?  If  the  ideas  and  fenti-. 

ments  and  apprchenfions  of  individuals  were  fufficicnt  ground 
whereupon  to  eflablifh  a  fpecies  of  proi)crt}'  j  what  a  vaft  ex- 
tent would  this  carry  it  to !      ' '         ' 
:\  Imrncnfe  Idcia- of  property  v/cre  nifed  in  the  South  Tea 

:^'  -  Ka  flock. 
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ftock,  in  the  year  1720.     In  that  year,  innumerable  rigliti 

of  this  kind  were  bought  and  fold ;  and  tlicfc  tranfafliona  1 

pafTcd  betAvecn  parties  whofe  ideas  Avere  as  fanguinc  as  any 

autliors  could  be    '*  that  the  ideas  tlicy  fold  were  real  pro^  ; 

perty :  and  yet  the  fubjeds  that  were  fold  were,  in  trutli  and  I 

fa£t,  no  real  property. 

The  good-will  or  a  (hop,  or  of  an  ale-houfe,   and  the  1 

cuflom  of  the  road  (as  it  is  called  among  carriers,)  are  con-  I 

flantly  bargained  for  and  fold,  as  if  they  were  property. 
But  what  are  thefe  ?  Nothing  more  than  the  good-will  of 
the  cuftomers,  who  may  withdraw  from  them,  the  very  next  1 

day,  if  they  pleafe.     The  purchafer  of  this  cuflom  or  good-  ,' 

will  gains  no  certain  property  in  it;    he  has  no  power  to  r. 

confine  it  to  himfelf,  nor  can  he  ufe  any  power  to  prevent  L 

other  people  from  gaining  the  cuflom.     It  is  an  advantage,  '' 

indeed,  fo  far  of  iervice,  as  it  gives  the  purchafer  a  priority 
for  cuftom.     And  fo  it  is  in  the  cafe  of  the  publication  of  a 
book :  it  gives  a  priority,  and  gets  a  fet  of  firfl  cuftomers. 
But  none  of  thefe  cafes  can  ellablifh  an  abfolutc,  perpetual,  ' 
cxclufive  property. 

Whatever  ideas  individuals  may  form,  or  however  they 
may  traffick  among  themfelves  in  imaginary  claims,  they 
cannot  afFeft  the  real  right  of  the  public,  who  are  no  parties 
to  fuch  contraifls :  they  cannot  create  law.  / 

It  is  a  well  known  maxim  in  our  law,  "  that  no  man 
can  by  any  device  whatever,  create  a  new  confequence  out 
of  an  cflate,  or  innovate  upon  the  law  of  the  land."  He 
cannot  annex  to  his  cflate  any  novel  conditions  that  arc 
ipconflflent  with  the  nature  of  the  eftate :  much  lefs,  can 
the  a£ls  or  interefls  of.  individuals  abridge  the  public  of  their 
natural  right.  Or  cflablifh  monopolies. 

The  next  arguments  urged  in  favour  of  this  clarm,  were 
^he  .two  by-laws  of  the  Stationer's  Company  j  the  former, 
made  inJu^uJliSZi  ;  the  latter,  in  Af.y  1694:  the  former,  . 
recognizes  it.  It  is  material  to  attcud  to  the  words  of  this 
by-law.  It  aOTerts,  thSt  divers  of  the  members  of  the  com- 
pany had  great  part  of  their  ellates  in  copies  ;  and  that  by. 
llie  ancient  ufagc  o^  that  company,  v.hcn  any  book*  or 
cop'es  were  entered  in  tlicir  regifter  to  any  of  the  members 
of  that  company,  fuch  pcrfons  Vi-ere  always  reputed  the  pro-  .  . 
prietors  of  them,  and  ought  to  have  the  fole  printing  of 
them.  The  next  is  the  fame,  only  vvith  this  additional 
entry  (after  thefe  two  recitals,  and  recitiiig  **  that  the  copies 
were  conflantly  bargained  and  fold,  ainongfl  the  uicrr.bcrs 
-of  the  company,  as  their  property  j  •  arid  .^icyifcd  to  the 

.    '  i   "      '  '  ■  •'  '.      ■    '     '  ■"  '.   ■.cliildrca 
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I  chtMrcn  sn^  others,  for  Icgncics,  and  to  their  widows,  for 

J  tliclr  maintenance ;"  it  is  orJaincd,   that   when   any  entr/ 

^  (Kill  be  duly  made  of  any  lxx)k  or  copy,  by  or  for  any  mcm- 

;  bcr  of  the  comp?,ny  ;  in  fudi  cafe,   if  any  cilicr  mcmltcr 

•  ihall,  without  the  licence  or  confcnt  of  the  member  for  or  to 

i  or  by  v/bom  the  entry  is  made,  print,  import,  or  cx^xjCc  t» 

^  fale,  tec.  they  (hall  for  every  copy  forfeit  twelve  pence. 

•~^  The  view  of  infeiting  thefc  by-laws  in  the  fpccial  verui<fl, 

was,  firft,  to  draw  from  the  preamble,  fomcthing  in  favour 
of  copy-rights ;  and,  in  the  fecoad  place,  to  fhew  that  thefc 
'<  rights  were  protC(5lcd  by  thefc  by-laws. 

With  refpevSl  to  the  firft Wkatfoever  thefc  by-laws, 

have  or  might  have  fuggcfted  in  favour  of  this  claim,  they 
J  v.-ould  be  certainly  no  evidence  at  all.     They  arc  confined 

to  the  members  of  that  company,  and  couJd  not  be  read 
againrt  the  prefcnt  defendant,  who  is  no  member  of  their 
company,  nor  fubjeifl  to  their  by-laws.  They  arc  confined 
too  to  fuch  books  as  are  entered  in  tlie  rcgifier-book  of  that 
company  by  to  or  for  fomc  member  of  tlie  company:  and 
this  is  founded  on  the  ancient  privilege  of  that  company; 
and  can  only  afFc<5t  their  own  members. 

So  peculiar  a  claim  is  fo  far  from  being  a  proof  of  a  com- 
"j  mon   bw  riglit,  that  it  is  an  argument  againrt  it.     For,  if 

!  fuch  a  right  cxiftcd  by  the  common  law  of  the  land,  it  could 

\j  not  be  fpoken  of  as  fubGftlng  only  by  ufagc  of  the  company. 

1 5  But  wc  are  on  a  queftion  of  law  :  and  that  is  only  to  be 

I  *  determined  on  legal  principles,  and  not  upon  the  allegation 

t)  of  a  particular  fet  of  men.     Here  is  a  queflion,  "  Whether 

I J        -^       this  or  that  article  of  property  belongs  to  ^.  or  BJ"     And 
j-;  upon  a  general  queftion,   '*  Whether  fuch  a  thing  is  the 

fubjeft  of  property,  or  docs  freely  belong  to  all,"  it  is  the 
law  that  mufl  detenaine  9  not  the  by-laws  of  the  Conr.pany 
of  Stationers. 

It  would  be  Grange  Indeed,  if  this  great  point  which  tiw 
1  Courts  of  Law  have  thought  fo  arduous  to  determine,  were 

4  '     to  be  decided  at  bSk,  by  the  opinions  and  rcfolutions  of  the" 

I  Stationer's  Company. 

}  With  rcfpeft  to  the  fccond  view  of  infcrting  thefc  br- 

\.  laws  in  the  fpccial  vcrdi£l;  namely,   *'thc   ihcwing  that 

\  thcfe  rights  of  authors  were  protected  by  thcfe  by-laws" — 

Thcfe  by-hws  fcem  as  deficient  in  this  view,  and  as  little 
cnpablc  cf  cRnblifhing  tJiis  point,  as  they  were  in  the  former 
view,  and  in  fupport  cf  the  right  itfclf. 

Tlicfs  by-!av/s,  in  the  firll  place,  have  no  relation  to  the 

" -' _      fjzimi  cf  authorf]^ip.    The  copies  they  refer  to,  arc  only 

■  th9le 
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thofc   copies  whicli   particular  members  of  the   Stationer*! 

Company  l\nd  the  privilege  to  print  ;  cither  by  p.itchfs  to 

ihcmtcKes,   or  bv  licence  of  the  Stationer's  Company.     In 

the  next  place,  tlicy  do   not  give  protection,  tlicy  do  not 

pretend  to  give   piotedtion,  to  any  but  thofc  of  tlieir  OAvri 

company.     The  otFcncc  of  infringmg  thofc  riglits,  and  tho 

penalties  infiiclcd,  arc  confined  to  their  own  members  only; 

and  the  penalty  is  given  to  the  company  themfclves.     The 

whole  is  nothing  more  than  a  corporate  regulation  of  their 

own  compnny.     Many  members  of  tliat  company  were  pof-' 

fcfled  of  copies ;  and  others,  of  particular  allotments  from 

the  Company  for  the  fole  printing  of  their  own  books  :  and, 

to  prcfcrve  proper  order  amongft  themfclves,  the  books,  that 

each   member  was  allov.ed   to  print,  were  entered  in  their 

rcgifter ;  that  every  one's  claim  might  be   known  among  j*  j 

themfclves,  and  they  might  not  intrude  upon  each  other's-  '-  '  i 

jight.  -•  I 

But  thcfe  entries  and  by-laws  extended  no  flirther  than  to  '       j 

tiae  members  of  that  ^company.     No  author  whatever  had'  I 

from  them,  the  leaft  pretenfion  to  copy-right.     And  even  i 

thcfe   members  themfclves  could    havr^  no  redrefs  againfk  I 

flrangers;  but  only  amongft  themfclves.  Thefe  by-laws 
provided  no  remedies  ngainft  other  perlons :  nor  indeed  ha<l 
tfie  Company  a  right  to  impofe  their  reftri(ftions  on  any  but 
their  own  body.  Where  then  is  that  ccpy-right  of  authors,' 
which  they  plead  for?  Or  that  general  protedlion  which 
tlicfc  by-bus  have  been  imagined  to  alTbrd  to  them  ?         - 

But  other  thin;^s  were  urged  at  tl:e  bar,  and  feveral  other 
matters  were  fubflituted,  to  account  for  the  want  of  judicial" 
determinations  in  favour  of  this  claim;  as,  the  charters  qf 
the  iftationcr's  Company;  two  proclamations  of  H.  ViU. 
and  Queen  Afnry ;  two  decrees  in  the  Star  Chamber ;  two 
ordinances  made  in  the  time  of  the  ufurpation ;  and  the 
liccnfing  a£l  of  13  &  14  of  C.  II.  i   \-  ■■  ■  ■■ 

Thefc  extraordinary  .3<3s  of  fhilc  were  qvoted  as  giving- 
protecflioji  to  copy-rights,  and  to  account  for  the  want  of 
judicial  determinations.  But  none  of  them,  except  the  iTa-- 
tutc,  com.c  regularly  before  us ;  fo  that  wc  can  properly  take 
notice  of  them.  .     •  .  •  •  *     • 

If  thefe  were  material  to  the  deciding  thisqueHioni'  they- 
fl-.ould  all,  1  apprehend,  except  tlie  liccnGng  aci  of  C.  II, 
Imve  been  found  by  the  Jury.  •  For,  all.tl'ia  refl  are  parti-- 
cular  inftruments;  and  if  uumifTible  at  all,  they  were  matter 
oi  evidence,  and  not  of  law  :  they  couU  not  come  properly 
."       _  ,  .'  . .    ;■,  :  ■    J.:l    :  beforC' 


■4,     ,-   ■  ,y*  .••  -,    -.,-         •  ;  •  .  ■ 

-tcforc  u3  l>y  v.-ny.of  :ir;;umcnti  from  the  bar;  nor  on  we 
rc'ularly  tjicc  notice  of  tlicm,  upoa  the  bench.  • 

.  .  ii'iit  i  mention  this  merely  for  tlie  fake  of  precedent  and 
rcgularityr.mc.iiiing,  r.t  the  fapjc  time,  to  wave  all  cbjcc- 
tionsof  this. fort,  and  to  conliJcr  the  fcveral  inftrumcnts 
thcmfeJvcs.  ■       ■.     ■■■■        .   •         ' 

Firft,  As  to  the  charters  of  the  Stationer's  Company — 
The  chief  ftrcfs  was  laid  on  the  claufc  in  the  charter  ot  36 
C.  II.  which  mentions  the  proprietors  of  copies  entering 
their  hooks  or  copies  in  tlie  rcgirtcr  book  of  tb-e  Stationer'^ 
Companv  ;  and  declares  that  ihcy  fliould  thereupon  have  the 
fame  right  as  had  I>cen  ufual  for  one  hundred  years  part. 

But  tlie  proprietors  of  books  and  copies  to  whom  this 
rcf^TS,  were  merely  ihofc  members  of  the  Stationer's  Com- 
pany, who  Iiad  the  folc  j)iiiiting  of  books  by  patent.  And 
we  fee  by  their  by-laws,  they  claim  for  thcmfclves  and  their 
members  a  peculiar  privilege  in  copies.  And  there  is  an 
ancient  ufagc  of  llic  Company  referred  to  and  ccnhrmed,  as 
tl)c  u{agc  which  exifled  for  one  ]-.undred  ye-irs  pail.  Jt  is 
not  pretended,  that  fuch  right  exifled  immf-morially.  And 
whatever  tliefe  charters  nvay  have  luggefted,  no  cliarters 
from  the  Crown,  and  confequtntly  no  cxprcfTions  in  fuch 
djartcrs,  could  ^^ffcft  the  general  ri-hts  of  the  fu.Sjc<5\.  And 
it  would  be  Urangc  indeed  to  infer  ufjge  of  hw,  from  grantx 
made  to  the  Stationer'^  Company. 

When  the  prerogative  made  fuch  extrr.f>r  Vinarv  ftrides  as 
it  did  at  that  time,  the  Company  were  empowered  to  fearch 
the  houfes  of  all  printers  and  bockCeller.^,  and  to  fei/e  nil 
books  ihat  were  contrary  to  any  {latutc  then  made  or  that 
fhould  bc'mnde,  &c.'.  ;  -  - 

Ajc  we  therefore  to^conclude,  or  could  v.-e  draw  any 
dedu(£lions  (either  legal  or  hiftorical)  that  fuch  fearch, 
feizings  or  imprifonraents  could  be  legal  in  thcmfclves  r  And 
as  to  the  prote<flion  thefe  charters  gave  to  ccpy-riglm — they 
do  not  pretend  to  extend  to  any  claim  c.(  copv-riglit ;  but, 
to  fuch  perfons  only  as  fhould  enter  their  book^  in  that 
Company's  rcgifler.  But  if  autlior's  Imd  any  common  law 
right,  it  would  be  equally  good,  whctlier  thev  inlered  them 
there  or  not:  for,  fuch  entry  cannot  extend  nor  abridge 
that  right,  if  they  really  had  it. 

The  inflitutioii  *'  that  all  book:,  fhoidd  be  catered  in  llut 
regiftcr,'.'  was  merely  pplitical ;  thcxlefign  of  i:  was,  to  fup- 
prcfs  fcditious,  Jieretical  or  immoral  books.  The  inferting 
in  thcfe  rcgiders  the  claims  of  patentees  or  anv  otliers,  wiS 
an  original  inftitutica  cf  tlu:  Stationer's  (Company,  and  e\- 
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tended  no  farther  than  their  own  mcrtibcit.  \yith  ttfp^ 
^all  others,  thef.  privileges  extended  not  totl^cm  -Ih.t 
concerned  merely  their  own  government:  And  the.r  own 
bv-!aws  could  not  extend  furtiicr  than  their  osvncommum^. 
•  The  two  procbmat.ons  were  iflucd  one  by  H.  8  (as  del- 
potic  aPrmceas  ever  fat  upon  the  throne;)  tne  od.er,  bjT 
L  bigotted  daughter  Queen  Afan;  and  -^f^^^^^-^P-; 
nofcs  The  former  was  a  general  proclamation  ^^'"^^^  • 
^^mt'in?  anv  books  whatfoever  without  a  licence :  And  tha 
l]^L  Alary,   from  printing  what  ihe  called  hereUcal 


books 


What  have  thefe  to  do  with  the  copy-right  of  autliors  ? 
thefeexclufions  extend  as  much  to  one,  ^^  ^°^"°^^"^; .  *^^^^^^ 
book  was  offenfive,  it  was  indi&rent  to  the  Court,  whof^  .1 

''The  patents  cum  prrMo  granted  die  book  ^  partlc^|at 
perfons,  for  a  ceruin  term  of  years.->-From  hence  »t  wa^  fa.d. 
-  it  wis  no  innovation  in  authors  to  claim  this  exclufivc 
rieht  "     The  patents  that  were  afferted  m  this  part  of  tlvJ 
Lguments,  were  taken  from  ^m./s  Typographical  Antiqut- 
^^'s    and  Xere  fo  arbitral  grofs  and  -blurd    diat  one  wou^^^ 
not  have  cxpeded  fuch  a  quotation.     GrozvU  liada^paterU  tor 
S^e  primer  Tf  Salijhwy  Ufe  ;  Saxtc,  for  all  maps  and  char^ 
ofin-W-    and Vi;i  and  5;V^r,    and  alfo /,/or/o'.   foj 
1  p^nui'  of  muf:ck  .  and  S:..kc,  for  ^^^f '"S^^S 
on  one  fide  of  a  fheet,  or  any  part  of  a^^^«'    P^^^^i'^ 
tlK  other  fide  was  white  paper.    In  aU  thefe  pat^ts  ^he^ 
v^ere  penalties  infliaed  ;  and  they  had  poNS-cr  g^ven  them  to 
leize  books,  and  fedrch  houfes.     They  are  too  grols,  to  be 
LrVue.U^om  :  but  they  exclude  aU  notion  of  ptopnetary  right 
The^ant  was  given  to  the  printers  themfelv^witliout  ai.y 
^.ard^'othe  authors,  or  new compofitions,  ^The>^rynamc 
o^bdnl  patents  to  printer.,  and  the  limits  ^cd,  A^cwdut 
l^ixclSde  aU  ide^  of  a  Lterary  right,  and  a  property  fub- 

''Ne'x^  t  alfto'i  of  fome  pi;ceedings  in  the  W-^^j 
i«-  a  Court  the  very  name  whereof  is  fuffic.ent  to  b laft  aU 
pTeJedents  hr^ught7rom  it.  'But  I  will  do  the  gcndemea 
Kr^,{tee  to  fav  they  did  not  merui  to  adduce  them  a3auth<>- 
%t^:^^o%fl7r^c:n  as  htftorical  anecdotes  m  the. 

^'Tt"  was  fald,  in  one  of  thefe  decrees,  Thntnoperfon  fhouM 
pnut^y  h^k,  work,  or  copy  again  ft  the  tr^e  mte^a^^ 
meanin/of  any  letters  patent,  or  P^^'  'I'f  ?;^.^f!^7^e  ^ 
Uw  of  Ingbnd,  or  other  ordmrmces  laid  do.vn  ^o^^^l^^ 
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\  )^vernmcnt  of  the  Stntioiicrs  Corrtpany,  &c.    And  this  de- 

cree was  aftcnvnrds  by  the  command  of  Jac.  I.  ordered  to  be 
put  in  execution. 

In   1607,   it  was  ordered  by  a  decree,  Thnt  no  pcrfom 

(liould  print  any  book,  uhiclithe  Stationers  Company  ft-.oulrl, 

in  their  book?,  proliibit ;  and  which  that  Company  fliould, 

by  letters  patent,  have  a  right  of  printing. 

}  Such  were  the  cdidls  of  that  injperious  Court     And  ij  it 

i  pofiible  to  apply  tliis  dcfpotic  decree  to  t'le  legal  right  of  au- 

?  thors,  in  any  light  ?  Tyrannical  and  illcc;al  as  the  Star-cham- 

t  bcr  was,  the  folc  jurifdidtion  they  poflef.'cd  was  in  criminal 

^  matters  rcfpcdting  books ;  and  thefe  only,   (as  their  decree 

^  mentions,)  in  fucn  as  were  bad. 

I  They  confidered  all  infringements  of  patents  and  grants  of 

i-  The  crown,  as  contempts  of  royal  authority';  and  on  that 

idea  they  fupported  any  patent  the  crown  thought  proper  t3 
V  grant.     For,  as  lord  Co/f*?  obferves,  **  Such  boldi:ers  the  mo- 

^  nopolids  took,  that  ofren  at  the  council-table,  Star-Chamber 

T  and  E?cchequer  petitions,  rnformations  and  bills  were  pre- 

1  fcrred,  pretending  a  contempt  for  not  obeying  the  command- 

■j  mcnts  and  claulcs  of  the  faid  grants  of  monopolies,  and  of 

J  the  proclamations  concerning  the  fame."     For  preventing 

;  \7hich  mifdef.  Lord  Coke  fays,  that  branch  of  the  ftatute 

i  was  added,    which  dircdh,    ♦*  That  all  grants  of   monopo- 

?  lies  fhall  be  tried  and  determined  hy  and  according  to  the 

*  txsmmon  law."     In  that  of  2 1  jan-cs  the  Firft,  a  provifb 

*  was  contained,  *'  that  it  ihould  not  extend  to  any  patent  of 
i  privilege  concerning  printing."  Therefore,  as  to  thefe  pa- 
j  tents,  the  Star-Chamber  continued  the  fame  ufurpcd  power 
4-               of  injoining  obedience,  and  punifhing  contempts. 

'<  But  the  decrees  of  this  arbitrar}*  Court  can  not  be  applied 

I  cither  judicially  or  hiAorically,  to  civil  cafes,  or  (more  Jiar- 

ticularly)  to  the  prefent  Cafe. 

Of  fuch  kind  of  patents  the  Stationers  Company  were  thfc 
ingrofiers.     Some  affumed  claims  and  authorities  were  allow- 
ed to  them,  for  the  printing  the  particular  books.     They 
I  were  of  fcrvice  to  the  ftatc  in  fupprefling  any  fcditio-js  books; 

And'fo  tliat  authority  in  them  (however  unwarrantable  in 
iticlQ  was  prefervcd  to  them ;  and  the  Star-Chamber  fecured 
.  .   h  to  them. 

•  Cy  the  charter  of  Q^ccn  Afary^  tli?.  Company  of  Stili- 

;  oners  wer<i  made  a  kind  .of  literary  conftables,  to  feizc  all 

books  that  were  printed  contrary  to  the  ftatutc,  ike.     And, 

as  Mr.^  I'crke  ohierycd  in  arguing  the  cafe  of  the  Ur'r,'irfAy  cf 

Cc^hrtJges.  BdJJcctt,  whcii  cnce  the  company  were  niadc 

VoL.lL    .  L  abfoluie 
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aljfoliitc,  tlicv  attempted  to  execute  fuch  outr.iges  that  nO 
boJy  could  fuhmit  to.     And  the  Star-Chnmber  fupportcd  ■ 

thcin,  and  inhncJ  upon  obedience  to  the  Stationers  Company  i 

is'o  book  Avas  allowed  to  be  printed,  till  it  was  entered  "m  | 

tlieir  rcgiflcr:  and  confcqiicntly,  they  might  ftop  Nvhatevcr  '   j 

publication  they  plcafcd.     Tiic  Star-Chambcr  was  equally  I   ; 

zealous  in  fupjiorting  the  intcrcfts,  as  the  powers  of  that  fa-  '       }  ■ 

vouritc  Company  of  Stationers:  And  therefore  they  exerted  '  I 

the  terrors  of  their  authority  to  enforce  the  privilege  which  \  j 

had  been  granted  to  them  or  to  any  of  their  members,  by  .  |  i 

patents  or  charters  from  the  crown.     And  tliis  they  did,  un-  ,  j 

der  their  criminal  jurifdi£tion,  by  aCTuming  a  power,  in  vir-  ]  { 

tue  of  it,  to  puniih  for  difobedience  to  the  patents  and  royal  i  j 

grants,  which  they  were  poffefled  of.  •;     ' 

They  did  not  otherwife  interfere ;  where  there  was  ik)  ' 

grant  or  prohibition,  to  give  them  a  colour  for  it.     That  i 

Court,  with  all  their  extravagance,  extended  their  jurifdic- 
tion  in  this  matter,  only  to  the  grants  of  the  crown,  or  to  the 
ordinances  of  the  Stationers  Company.  Can  this,  then,  be 
any  proof  at  ail  of  tl>e  inherent  right  of  authors  in  the  co- 
pics  of  their  works?  A  right,  which  if  it  exirts  at  all,  i$  i  ! 
an  original  indepent!c;nt  right.  Do  thefe  d^fcrecs  ferve  for 
the  prctcdiion  of  fuch  iights  of  authors?  Are  they  fo  con-  -j 
clufive,  as  to  account  for  and  fupply  the  want  of  any  otlier 
detcrmiration  in  their  favour;  when  the  whole  right  which 
^vas  the  fubjefl -matter  of  them,  is  confined  to  tlie  Stationer? 
Company,  or  to  thofe  that  had  patents  from  the  crown  ? 

The  next  favourite  topic  of  the  plaintiff's  counfel  was  the 
ordinances  made  by  the  Houfes  of  Parliament.  But  they 
were  calculated  to  political  views;  except  what  related  to 
the  Stationers  Company:  and  no  prote6lion  is  given  by  them 
to  the  copy- rights  of  authors  in  general.  What  related  to. 
the  Stationers  Company  is  adapted  to  the  particular  privi- 
Jeges  of  that  company  and  its  members.  The  ordinance  ia 
1649,  is,  "  That  no  pcrfon  fli^uld  print  or  reprint  any  book 
or  part  of  a  book  that  was  granted  to  the  Stationers  Com- 
pany, without  their  confent ;  nor  any  book  or  part  of  a  book 
which  was  entered  in  their  bocks  to  or  for  any  membsrof  the 
company,  without  the  confent  of  the  owner,  &c.".  The 
deilgn  was  to  flop  the  publicaiioa  of  thofe  papers  which  the 
loyalills  publiflied.       , 

The  title  of  the  other  ordinance  was  for  flopping  unlicenf- 

cd,  fcandalous  publications,  &c  :**  And  therefore  it  ena<5led, 

*'  tlut  no  book  fhould  be  publlfhed,  unlcfs  it  was  approved 

by  the  licenfer."    And  by  the  iame  ordinance,  the  Stationers 

•■'■"■•     ■   •  '       Company 
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Company  wire  authorized  to  fcarch  for  all  nnallowed  print- 
iriT'  prcUcs  employed  in  printing  uiiliccnfcd  books,  hcc.  and 
likcwifc  to  apprehend  all  authors,  &:c. 

The  whole  of  thcfc  ordinances,  from  tiie  l)t'j;lnn;n2  to"lhc 
end,  were  adapted  to  the  fame  political  views ;  cxcc;it  th;'t 
particular  cbufe  which  is  entirely  confined  (like  the  Stnr- 
Chamber  decrees)  to  the  privileges  wliich  had  been  j;nint'  d 
to  the  Stationers  Company,  and  the  particular  claims  of  their 
members. 

But  there  is  not  a  claufe  that  ftatcs  or  prctc£ls  the  copy- 
right of  authors. 

The  llatute  of  13  Sc  14  C.  II.  c.  33.  (the  liccnfmg-a6l,) 
was  next  mentioned  at  the  bar:  and  the  plaintift's  coanici 
argued  that  it  contained  a  recognition  of  the  copy-right,  and  ' 
fuch  a  protedJion  to  authors,  that  they  need  not  to  feck  any 
other.  In  proof  whereof,  three  ciaufes  of  that  n (51  were 
quoted.  In  the  1 8th  feiStion,  is  a  provifo  to  fave  t!ie  rights 
and  privileges  of  the  univerfitics  touching  the  liccnfing  or 
printing  of  hooks.  By  the  third  fc(5tion,  no  private  perfon 
may  prmt  any  book,  unlefs  it  be  entered  in  the  Stationers 
Company's  regifler-bock,  and  licenfcd,  &:c.  The  twenty- 
third  fe(f\ion  contains  a  provifo  to  fave  the  rights  and  privi- 
leges of  particular  perfons  who  have  grants  from  the  crown, 
according  to  their  refpe6tive  grants. 

But  how  v/ill  thefe  ciaufes  avail  thofc  authors  who  are  not 
members  of  the  Stationers  Company,  nor  have  anv  particular 
grant  of  an  escludve  privilege?  or  if  the  author  had  failed 
to  enter  his  book  in  the  rcgi{\cr-book  of  the  Company  cf  Sta- 
tioners, what  relief  or  rcdrcfs  could  he  have  had  ? 

For  ray  own  part,  I  cannot  collciSl  from  any  of  thefe  fe- 
veral  inftrumcnts,  any  authorities  that  favour  the  prcfent 
plaintiff.  ITiey  were  no  fccurity  to  the  copv  rights  of  au- 
thors in  general :  nor  can  they  account  for  the  want  of  legal 
determinations  in  favour  of  the  plaintiff's  claim.  The  pa- 
tents were  enormous  flretchcs  of  the  prerogative,  to  raife  a 
revenue,  and  to  gratify  particular  favourites,  without  the  leafl 
regard  to  authors  and  new  cornpofitions.  And  all  the  reft 
of  thefe  anthorities  were  founded  on  political  vlew<;,  to  prc- 
J  vent  (as  they  declare)  heretical  andfcditious  publications,  &cl 

And  tha  orders  "  that  all  books  lI;ould  be  entered  in  the  re- 
gifter  of  the  Stationers  Company,"  were  to  prevent  impropet 
publications  J  and  have  no  view  to  cftabllfiiing  the  right  of 
1  , copy  to  authors.     Theinnocenceordelinqucncyof  the  work, 

>4  and  not  any  private  pro;x:-ity  in  the  authors,   were  the  obje<5l 

'\  9f  their  inquiry.     If  the  llccufer  did  not  cpprovc  the  copy, 
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he  could  ftop  the  author  himfclf  from  publifhing  Km  oxm 
compofiticn.  The  inftitution  of  the  liccnfcr's  office  was,  to 
guaid  againft  improper  political  publications.  \   j 

Tlic  by-laws  of  the  Sutioners  Coinpany  prote(ft  none  but 
their  own  members. 

What  fecurity  then  were  all  thefe  inftruments  for  th« 
copy-right  of  an  author  ^ 

I  might  alfo  obfer\'e  upon  all  thefe  inftruiiKnts,  that  thefc 
cxprefs  prohibitions  plainly  imply  "  that  authors  had  no  pro- 
te6Uon  at  common  law  :"  for,  if  they  had,  it  would  havebeca 
alone  and  of  itfelf,  a  competent  proteiftion  to  them  ;  and  all  .j  j 

thefe  prohibitions  would  have  been  needlefs.  j  j 

1  am  now  come  to  the  laft;  refort  of  the  plaintiff's  counfel 
for  fupporting  thpir  claim ;  and  that  is,  the  injyiridlions  that     - 
have  been  granted  by  the  Court  of  Chancery.  •  L' 

Great  attention  and  refpedl  is  undoubtedly  due  to  the  de-  » ' 

cifions  of  a  Lord  Chancellor:  but  they  are  not  concluGve  r. 

upon  a  court  of  common -law.  Had  iliefeinjunftions  (which  r. 

were  only  temporary)  been  perpetual,  they  could  have  no  i,' 

cffecft  on  a  Court  of  common  law,  in  a  common  law  queftiorj*  F I 

The  common  lawof  JS^z^Zan^  muft  dire<^  the  determinar  f 

tion  of  a  common  law  queftion.    By  common-law  determin.-  i' 

ations  we  are  bound ;  and  to  them  we  muft  always  adhere  :  < 

for,  thefe  are  the  proper  couftitutional  dedaratbns  of  the  law  | ' 

of  the  land.     They  are  fo  cpnfidcred,  evpn  by  the  Court  of  * 

Chancery  jtfelf.  When  any  doubt  arifes  \h  a  caufe  in  equity 
concerning  a  point  of  common  law,  it  is  ufually  referred  to 
the  determination  of  a  Court  of  common  jaw.  The  very 
cafe  now  before  us  is  fent  hither  for  our  determination,  be-  , 

caufe  it  is  a  queflion  of  common  law.  But  the  Courts  of  law 
never  apply  to  a  Court  of  Equity  for  their  decifion,  in  a  I 

common  law  quellion.     When  the  Court  of  Equity  appeal*  ' 

to  us,  as  a  Court  of  Law,  by  reafon  of  its  being  a  commoo  : 

law  qucftioh,  it  yrould  feem  a  little  ftrange,  if  we  Ihould  go  • 

back  to  that  ye;y  Court,  to  irt^uire  their  opinion  upon  it; 
cr,  in  other  word?',  If  they  fhould  anfwer  the  queftion  they  ; 

put  to  us,  by  making  the  very  fame  inquiry  of  them. .  Yet 
th-.t  would  in  effe<5l  be  the  cafe,  if  wc  were  to  form  our  dc-  j 

cifion  of  this  quefiion,  upon  the  aipiments  and  decifiont  | 

made  in  the  authorities  that  haye  been  cited:  It  would  be 
grounding  our  decifion  upon  whaps  nojudgmentor  authority  i 

at  all.      Thefe  injundlions  were  but  temporary  fufpcnfionsj    •  | 

**  till  the  rights  fliould  be  <3ctermincd;*-  and  none  of  tlicna^  I 

contain  any  cxprefs  decifion  whatcycr..        ..'  •  .  r.  | 

*  1;  waj  (aid  at  ^c  bar^  «•  that  thefc  inj^icfUcnj  wCTCsrqul-^ 
'     ■  '  clccd 
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eCczA  itjj  by  the  defendants."  Bnt  no  acquicfccncc  of  tha 
pirtlc5  ccn  alter  the  bw.  The  Court  of  Chzncciy  coull 
fcavc  reafoncil  and  concluded  from  thcfc  arguments,  aswcil 
asv/e:  and  they  would  luirdly  wi(h  us  to  draw  dtdu£lioia 
from  tlieir  own  dccifions.  Their  fending  the  c:\uft  to  us  is 
a  dcciGvc  prcof  "  that  the  Court  of  Chancery,  who  granted 
jtbefe  injun<ftions,  confider  this  matter  as  unfcttled."  And 
in  the  cafe  oi  Aftllar  v.  Donaldfon^  which  wns  a  cafe  dcpcnJ- 
mg  upon  common  law.  Lord  Ncrth'mgicn  would  not  deter- 
mine the  point;  but  left  it  to  be  con£dercd  as  a  queftion  of 
common  law. 

It  is  plain,  then»  that  after  all  thefe  injunflions,  die  grand 
qucftion  itfelf  is  ftill,  even  in  that  Court,  confulcred  as  aa 
undecided  point. 

But  as  the  plaintiff's  counfel  relied  fo  much  upon  them,  I 
think  it  a  due  refpefl  to  the  gentlemen,  to  examine  particu- 
larly the  injunctions  themfelves  ;  and  fee  whether  they  have 
any  fort  of  influence  upon  the  queftion  before  us,  or  not. 

It  is  unncflary  to  comment  particularly  on  every  mjuniSion 
that  has  been  nientioned.  They  may  be  reduced  to  thctc 
three  daffes ;  ift,  Caufes  on  private  trcfpafcs ;  furreptitioully 
or  trcachcroufly  publithmg  what  tlie  owner  had  never  made 
public  at  all,  norconfcnted  to  the  publication  of;  adly,  Cafts 
c;:prcGly  grounded  upon  the  ftatute  of  Qiicen  Jnn,  and  with- 
in the  terms  ^hich  that  ftatutc  has  granted  ;  and  3dly,  CjIcs 
on  patents  fixnn  the  crown  for  the  fole  printing  what  is  called 
prerogative  copies. 

of  the  firft  dafs,  were  the  cafes  of  Webh  v.  Rcfe,  Pope  v. 
Curly  Fcrrfjlcry.  fVoller,  xhc  Duke  oi  ^cerjhuiy  y.  Shilf- 
hiare — they  have  bpen  ill  ftated.  .  I  will  not  reflate  them  ; 
but  only  obferyp  that  in  all  thefe  cafes  the  publications  were 
furrfiptitious^  againft  th^  y?ill  of  the  owner,  before  he  had  con- 
fented  to  the  publication  of  them :  and,  as  fuch,  they  will 
have  no  eflToSl  upon  the  prcfenr  queflion. 

lAoik  certainly,  tlie  fofe  proprietor  of  any  copy  may  deter- 
mix;e  vrhethcr  he  will  prjnt  it,  or  not.  If  any  pcrfon  takes 
It  to  the  prefs  without  his  conlent,  he  is  certainly  a  trefpaCTcr,  ^ 
though  he  came  by  it  by  legal  means,  as  by  loan  or  by  devo- 
lution :  for,  he  tranfgrefTes  the  bounds  of  his  truft  ;  and  tliere- 
fore  h  a  trefpalTcr. 

Ideas  are  free.    But  while  the  autlior  confines  them  to  his 

fhidy,  ihcy  are  hkc  birds  in  a  chge,  which  none  but  he  can 

have  a  right  to  let  fly :  for,  till  he  thinks  proper  to  cnaand- 

f  itcthcra,  they  are  under  his  own  dominion. 

-  h  13  certain  every  man  has  a  right  to  kcip  !;i£  own  fcnti- 

jnentj. 
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mrnts  if  he  plearcs:  Ue  lus  certainly  a  right  to-jWgo 
whether  he  will  make  ihcm  puMic,  or  commit  them  only  id 
the  fipht  of  his  friends.  In  thit  ftatc,  the  manufcript  is,  'in 
every  fenfe,  his  peculiar  property;  and  rto 'man  cm  take  it 
from  him,  or  make  any  ufe  of  it  which  he  hns  not  authori- 
zed, without  being  guilty  of  a  violatron'of  his  property.  And  J  • 
as  every  author  or  proprietor  of  a  manufcript  has  a  right  to  i;  i 
determine  whether  he  will  publilh  U  or  not,  he  has  a  right  to  \\  , 
the  firft  publication  :  and  whoever  deprives  him  of  that  pri-  '}  I 
ority  is  '^uilty  of  a  manifeft  wrong;  and  the  Court  have  a  I  ! 
Tight  to  llop  it.  But  this  does  not  apply  to  the  prefcnt  quef-  ^  f 
tion  ;  this  author  liad  publifhed  it  mahy  years,  and  received  r  j 
the  profit  of  it.                                              ■"    "          '    .."  si 

The  fecond  dafs  of  injunflions,  in  the  manner  I  ranjcd  :1  I 
them,  relates  to  injunctions  on  the  ftatute  of  Queen  y^n.          •     jj  j 

The  cafe  of  Ktiafton  v.    Curl,    Eye-  v.    Walker^  -Motte  v.  L  i 

Faulkner,  Gil/ v-  Jf'ilcox,  lonfcn  v.  IValker,  were  all  the  in-  ^  . 

jun(5\ions,  I  think,  that  have  been  cited,  which  fall  in  this  ;;  | 

divifion.  •■  •'  ■        ■  J 

As  to  the  cafes  of  Nelfons  FaO-s  and  Fcflivals,  and  the  •' 

Whole  Duty  of  Man,  I  fliall  let  them  remain  with  the  ob-  [^ 

fervations  that  have  been  made  Upon  them  by  my  learned  ^\ 

brothers ;  with  this  additional  one,  that  let  the  injundions  be  ;.i  , 

what  tliey  may,  they  were  only  till  the  hearing,  without  any  p  ' 

final  decifive  judgment.  ••  '•'  _  |J 

There  had  appeared  fonoe  doubts,  (for  I  have  feen  copies  % 

of  all  thofe  injunaions  that  were  llated  in  the  plaintifFs  bill)  ^ 

as  to  the  Whole  Duty  of  Man  ;  becaufe  the  copy- right  was  |- 

entered  in  the   Stationers- rcgifter  by  the  plaintiff  himiclf.  In  t; 

1735  he  tiled  his  bill,  and  founded  it  upon  the  ftatute  of  t 

Queen  Jnn :   (whether  mifhken,  or  not,  is  not  at  all  the  ^[ 

queftion.)     And  in  the  cafe  of  Nclfcns  Fads  and  Feftivalt,  »•' 

there  is  the  like  allegation,  "  That  it  was  entered  in  theSta-  t 

tioners   Company's  regifter."   ^But,  as  I  do  not  apprehend  J 

that  either  of  them  will  very  materially  affca  the  prefcn;  ^ 

queft.on,  for  the  reafon  I  fet  out  with  in  the  general  obferva  f 

tions  I  have  made;  I  (hall  not  fay  any  more  of  them;  but  I 

leave  them  with  the  obfen-aticd  my  brethren  have  made  upon  } 

But  with  refpea  to  Al'iltcni  Pandifc  Loft,  I  rauft^men-  r 

tion  what  I  have  feen  in  a  note  of  Lord  Hardzvicu's.     It  [ 

feems  from  that,  that  the  inTandion  was. founded  on  Div  f 

N^x'tsn'%  notes,  only.     For,  his  Lcrdrtiip  faid  "  that  at  firi«  ^ 
he  was  inclined  to  fend  the  caufe  to  the  judges,  to  little  thq 
point  of  law;  but,  as  Dr.  AVa;.'c/j's  nQtcs vrcrc  mamfeftly 

'  withm  f 


wllli'iu  8  /f,tn,  he  wouM  grant  an,injun<5l'ion  to  them,  with- 
out ilcciding  the  general  qocflion  of  pro-xrty  at  common 
1»»  ■ 

But  from  thcfc  injun£lions  the  pbintifl's  counfcl  deduced 
tliis  argument,  in  their  application  of  thcnn  to  the  prcfcnt 
cnfc,  *'  That  all  tJicfc  injundlions  granttJ  fincc*  the  ftatutc 
Avcrc  founded  on  a  fuppofed  property  in  tiic  rcfpLdtivc 
phiiiitiiTs,  and  a  legal  right  in  the  fevcrnl  copies  to  which 
they  related  ;  and  tliat  fuch  a  property  muft  neccfTarily  be  a 
property  at  common  law  ;  as  the  Aatute  confifls  only  ol 
penal  provifions,  and  prelcrihcs  the  mode  of  profccution, 
whicli  mode  the  plaintilTs  in  ihofc  cafes  had  nrt  foHowcd." 

To  ui^.ich  it  might  be  anfwcrcd,  "  thpt  thcfc  iiijun<flion?, 
being  temjwiar^'  only,  decided  nothing  at  all." 

But  I  will  ndmir,  that  they  were  fjundcJ  on  a  right  that 
would  fupport  a  more  general  inj'jrc^icn  ;  for,  hvt'iisaci 
of  parliament  they  had  certainly  a  projxr.'ty  in  tholb  refpcc- 
tive  copies,  during  the  term  tJie  ltJti.tc  has  nho'.ved.  For, 
the  Ibtutc  in  the  lirft  place,  and  ht-ihrc  anv  ci  the  penal 
provifion?,  has  afTrmativcly  and  diltinctiy  cnic;v.d  "  tliat  in 
any  hooks  printed  b-.-foic  the  iuaking  that  llatute,  tlic  author, 
;  or  the  Ixxjkf^lhr  wh  >  had  purdiafed  the  cpv  in  order  to 

I  prnit  or  to  reprint  i:,  ih-juM  hnvc  ll;c  folj  ri~;ht  of  printing 

r  .  the  fame  for  twcntvone  years;  and  t:  it  in  \vcr'-:s  r.  at  then 

puhlilhed,  but  afterwaidi  to  be  p-jbiiuicd,  ihcv  l.hoaid  have 
[  the  riglit  for  fourteen  vears." 

\  By  this  claufe,  thcrefoie,  a  fole  ri;,ht  is  pcl\!:ve!vvcf^cJ 

}  in  t!ie  author,  during  the  particuhir  tcrr.iS  \viii:h  ihe  ftatate 

has  limited. 
rj  The  fubfequent  provifion"?,  indeed.  h:ivc  nnncxed  pcnal- 

3  ties,  and  forfeiture  of  the  iheets ;  (which  r.r;,-  to  he  damalk- 

cd.)  But  the  right  is  wholly  confined  to  tlic  parties  inte- 
refted,  the  authors  and  purchafers  cf  copiei.  The  penalties 
are  given  half  to  the  Crown,  and  half  to  ar.y  comirxn  in- 
former that  will  fue  for  them. 

To  the  author,  therefore,  it  Is  the  raT:e  a>  a  'oafc,  a  grant, 
or  any  otiier  common  law  right,  wiiilfi  tlic  term  cxifts ;  and 
will  cpnlly  intitle  him  to  all  con'jr.on  law  remedies  for  the 
enjoymentof  that  right.  He  ma.',  I  In-ulJ  think,  file  an- 
injuncTion-bill  to  ftop  the  print  ng :  hut  I  mav  fay,  with 
i"Ofe  pofitivcnefs,  he  might  bring  an  nf  t:c:i,  'o  recover  fatt:- 
faction  for  the  injury  done  him,  ccntrr.ry  to  kv;,  under  tl)C 
•J  flatuie. 

Jf  Ip  the  cafe  of  £uvr  v  Jsn/s,  2  S.?/k.  41  -.  r.nd  ••;  McJ.  26. 

Lor4  Chief  Juft ice  H:!t  Jays  it  Jv.vn,  '■  ih:.i  wherever  a 

Il-ti:rv- 
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flauitc  gives  a  riglit,  the  party  fhall,  by  confcqucnce  have  t 

>ji  action  at  law,  to  recover  it," 

The  author's  remedy  is  very  different  from  an  informer's 
profccuting  for  the  penalty.  The  latter  mufl  purlue  all  the 
remedies  the  flatute  requires ;  for,  in  fuch  a  profccution, 
the  cliarge  is  for  an  offence,  and  therefore  the  otfcncc  muft 
be  ftriflly  brought  within  all  the  provifions  of  the  adl.  But 
if  the  plaintiff  only  feeks  fatisfa6tion  to  himfclf  as  the  party  l 

a^rievcd,  without  profecuting  for  any  penalty,  there  is  not,, 
in  fuch  cafe,  any  limitation  by  the  Aatute. 

I  here  give  my  opinion  as  a  common  lawyer ;  not  pre-'  | 

fuming  to  fay  what  the  Court  of  Chancery  would  do  upoa  f     ' 

the  fame  queflion. 

The  third  clafs  of  injunfUons  is  of  thofe  that  have  been 
upon  grants  and  patents  from  the  Crown,  for  the  fole  print- 
ing of  what  are  called  prerogative  copies.  Of  this  fort,  arc 
the  StationcT^j  Company  v  IVright,  and  the  Statlonrr^s  Ccm- 
■pany  v  Partridge.  In  thefe  cafes,  injunflions  were  granted ; 
but  thefe,  I  apprehend,  have  no  analogy  to  the  private  right 
of  authors.  The  grantees  did,  indeed,  claim  a  right  of 
printing  thefe  copies ;  but  not  as  the  authors,  compilers  or 
purchafers ;  but  merely  as  the  printcn  of  thefe  books,  under 
a  patent  from  the  Crown. 

The  prefent  claim  Is  totally  different  from  that  of  a  grant 
from  the  Crown.  Here  it  is  argued,  **  that  authors  have  a 
perpetual  right  to  their  own  copies."  In  tliat  cafe  of  P^rr- 
rldgCy  he  was  injoined  from  printing  an  Almanac  of  his  own 
compiling. 

The  grand  argument  that  was  drawn  from  thefe  injunc- 
tions is  this — "  That  there  are  certain  books,  fuch  as  the 
Bible,  Common  Prayer  Book,  A<5is  of  Parliament,  and  the 
like,  which  are  ufually  called  prerogative  copies,  which  the 
Crown  has  the  fole  right  of  publilhing:  and  if  the  King 
may  have  a  legal  property  in  th^c,  there  is  no  reafon  why 
private  authors  may  not  claim  a  fole  right  in  their  pwn  com- 
pofitions." 

"  That  there  is  fuch  a  right  in  the  Crown,"  is  undoubt- 
edly true.  But  this  is  confined  to  compolitions  of  a  parti- 
cular nature ;  and  to  me  fecms  to  f\and  upon  principles 
entirely  different  from  the  claim  of  an  author.  It  is  noC 
from  any  pretence  of  dominion  over  printing,  that  this  pre- 
rogative right  is  derived:  for,  t!ie  Crown  has  certainly  no 
right  of  control  over  the  prefs.  But  it  is  to  particular  copies 
that  ^is  right  docs  extend :  and  as  no ' other  perfon  is  pcr- 
.        *  ■     \    " "  rrittcd 
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dlltcd  lo  publifh  them,  v/itliout  authority  froa>  the  Crown, 
the  King  is  faiJ  to  have  a  property  in  them. 

This  kind  of  property  has  always  the  ruKlitional  dirtinc- 
tion  of  prerogative  property.  The  right  is  grounded  upoa 
another  foundation  ;  and  is  founded  on  a  diOinQion  that 
cannot  exift  in  common  property,  and  in  the  cafe  of  a 
fubiea. 

The  books  are  Bibles,  Common  Prayer  Books,  and  all 
cxtradls  fiom  them,  (fuch  as  Primers,  Pfahers,  Pfalms,) 
and  Ahnanacs.  Thofe  have  relation  to  the  national  reli- 
gion, or  government,  or  the  political  conftitution.  Other 
compofitions  to  which  the  Kin2;*s  right  of  publication  ex- 
tend:, are  the  Statutes,  A(5ls  of  Parliament,  and  State  Papers. 
The  King's  right  to  all  thefc  is,  as  head  of  the  church,  and 
of  the  political  conftltution. 

In  the  cafe  of  tlie  Ccrr.pany  of  Siatloners  v  Lee^  and  others, 
which  is  reported  in  2  Shyxcr  258,  it  is  urged  that,  as  L.c 
King  is  the  head  of  the  church,  he  has  a  particular  preroga- 
tive in  printing  of  Primers,  PfaJtcrs,  Plalms,  &:c.  and  in 
Teflraining  and  licenfmg  prognoflicalions  ot  all  forts. 

In  the  cafe  of  the  Sutiomr^s  Corrpany  v  /fii^ht^    (which 
was  for  importing,  and  printing  Pfalms,  Plaltcrs  and  Ahna- 
nacs,) the  words  of  the  injun»5lion  are  thele — "  This  Court, 
in  rcfpc^  to  the  well  and  true  printing  of  Pfal;ns,   Pfalters, 
K-  and  Almanacs,  as  it  is  of  great  concern  to  the  pijblic,  and  of 

^  great  danger  to  have  thefc  books  printed  in  a  foreign  nation, 

L?  by  any  befidcs  the  patentees  and  tliclr  afiigns,  ice." — And 

1^  therefore  an  injun<Stion  was  grantrd. 

r^  In  the  cafe  of  the  S:aticncr's  Ccmpany  v  Pjrir':d?Cy  the 

'^  Company  grounded  their  plea  on  a  right  from  the  Crown, 

pl  being  licenfcd  by  the  Archbilhop  of  Canterbury,  for  printu^g, 

'■%  Alfnanacs. 

%-*  in   the  cafe  of  the  Siat'ioner'i  Company  v  Seymour'y.  the 

i-^  Court  afligncd  thefe  reafons — "  That  there  was  no  difference 

^^3  ^n  any  material  part,  between  that  Almanac  of  Gadhuryt^ 

.  and  that  that  is  put  in  tlie   rubricl:  of  the  Common  Prayer 

iBooks,"     They  faid,    '<  the   laiier   w-s  f.ift    fettled  by  the 

l^.ii  KiccKt  Council ;  is  eftabliflied  l)\*  the  Canons  of  the  church; 

i  and  is  under  tlic  government  of  the  Aichbifliop  of  Car.ttT-^;> 

lury:    fo   that  Almanacs    may  be    accounted  prerogative 

copies."  •  • 

Aod  in  a  fuhfcquent  part  of  their  opinion,  tlie  Court  ob-" 
\\  fervcd,   *' that  fince  printing  has  been  invented,  and  is  hc- 

I  J  «omc  a  common  tra-i^,  rauturi  of  [laic  and  things  that  con-' 
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ccrn  the  government  were  never  left  to  any  man's  liberty  j 

to  print,  that  would." 

The  cafe  of  the  Company  of  Stationers,  2(1  Chancery  '  i 

Cafes  76,  and  again  in  pa:;c  93  of  tlic  fame  book,  was 
this The  Company  had  a  patent  for  printing  the  Sta- 
tutes. The  defendant  had  fome  books  of  the  Statutes  printed 
at  j^mJicrJcim,  and  imported  them.  Ihe  Lord  Chancellor 
determined  that  printing  the  bws  was  a  matter  of  ftate,  and 
concerned  the  ftate.  But  as  for  the  Whole  Duty  of  Man 
and  fucli  like  books,  the  Lord  Chancellor  left  tlicm  to  the 
ordinary  courfc.  It  is  afferted  in  page  93,  "  that  the  *  \\ 
defendant  was  not  fuffered  to  print  thcfe  books,  becaufc  {^ 

it  was  of  great  and  public  confcquence  for  ftrangers  to  print  ; 

and  vend  in  England,  our  flatutes  and  laws,  if  falfely  done."  ' 

In   the   cafe  of  Millar  v  Donaldfon^  which  was  bcfor©  ^ 

hord  Northingion  in  1765,  his  Lordfliip  obfer^'ed,   "  tliat  ' 

in  the  cafes  which  had  been  determined  in  favour  of  the  j 

Stationer's  Company,  the  Court  went    upon   the  letters  r 

patent."  : 

Upon  the  whole  of  this  prerogative  claim  of  the  Crown,  j 

it  appears  to  me,  that  the  right  of  the  Crown  to  the  fole  j 

and  exclufive  printing  of  what  is  called  prerogative  copies,  h  | 

founded  on  reafons  of  religion  or  of  flate.     The  only  con-  I 

fcquences  to  which  they  tend  are  of  a  national  and  public 
concern,  rcfpecfling  the  eftablifhed  religion,  or  government 
of  the  kingdom  ;  and  have  no  analogy  to  the  cafe  of  private  '. 

authors.  There  is  no  Inftance  of  the  Crown's  inter- 
meddling with,  or  pretending  any  fuch  right  in  private 
compofitions. 

It  is  ncceflary  in  all  thefe  claims,  that  uniformity  ahJ 
order  be  duly  obferved  ;  and  the  fubjedl  informed  with  pre- 
cifion,  how  to  regulate  his  conduct. 

The  King"  has  ecciefiaftical  jurifdiclion :  and  power  is 
given  to  him  over  thefe  publications,  that  no  confufion  may 
be  introduced  by  fuch  as  are  falfe  and  improper. 

And  as  printing  has,  fmce  the  invention  of  that  art,  been 
the  general  mode  of  conveying  thefe  publications,  the  King 
has  always  appointed  his  printer.  This  is  a  right  which  is 
infeparabiy  annexed  to  the  King's  office  :  but  no  fuch  right 
is  annexed  to  the  fituation  of  any  private  author.  The 
King  does  not  derive  this  right  from  labour,  or  compofition, 
or  any  one  circumflance  attending  the  cafe  of  autliors. 

It  is  mentioned  as  one  ground  of  the  King's  right  to  print 
them,  '*  that  fome  of  thefe  prerogative  books  were  corapoleii 
^t  "  jiis  expcncc."    But  in  fa(ft,  it  is  no  private  dllbuifcment 

of 
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cf  the  King,  but  Jonc  at  die  public  charge,  and  part  of  the 
cxpcnccs  of  government.  It  cau  hardly  be  contended,  th.it 
the  produce  of  cxpcnccs  of  a  public  forfaic  ihc  private  pio- 
certy  of  the  ^\ng,  v.di(^n  purchalcd  with  public  money.  He 
cannot  fell  nor  difjxjfc  of  one  of  thofc  compcfitions.  How, 
then,  can  they  be  his  private  property,  like  the  private  proper- 
ty claimed  by  an  author  in  his  own  compofitione? 

The  pince  or  employment  of  King's  Printer  is  properly  an 
ofRce  :  It  was  ft)rmcrly  granted  by  tli:it  name,  with  a  fee  an- 
nexed to  it ;  and  the  pcrfon  appointed  to  it,  fworn  into  tlie 
office. 

From  tliefe  authorities,  therefore,  1  fay,  it  fecms  to  me, 
tJnt  the  King's  property  in  thefe  particular  compofitions  cal- 
led prerogative  copies  Aands  upon  difTcrcnt  principles  than 
of  an  author;  and  therefore  will  not  a])ply  to  the  cafe  of  aa 
puthor.  * 

Now  as  the  plaintiff  contends  *'  that  this  fuppofcd  copy- 
right is  what  he  is  by  common  law  intitk\I  to,"  let  us  cxa- 
mine  what  fpecics  of  property  it  is.     What  clafs  of  property  - 
does  it  fall  within  ?  ;i 

It  can  not  be  contcndctl,  *'  that  it  is  real  or  defcendible 
eilate."  If  it  falls  within  any  clals  of  property  at  all,  it 
mull  be  that  fpecics  of  property  which  the  law  calls  chattels, 

}jut  all  chattel-property  ccnfifti.  of  gcodo,  and  debts  or 
contrafts.  Now  tliis  right  can  not  be  contendeil  for,  as  a 
debt.  Tlie  defendant,  or  the  public,  are  not  debtors  to  the. 
plaintiff.  Nor  can  it  be  claimed  as  a  contradl :  the  defen- 
dant never  entered  into  any  ftlpul;  tion  about  it. 

As,  then,  it  can  not  be  claimed  as  any  f^>ccies  of  inheri- 
tnnce  nor  yet  as  a  debt,  or  matter  of  contract ;  there  is  but 
one  clafs  mere  of  property,  under  which  it  can  be  reckoned: 
»nd  that  is  goods. 

But  goods  niuft:  be  capable  of  pofTeffion  ;  and  muft,  of 
courfe,  have  <bme  vihble  fubftance  :  for,  nothing  but  what 
has  vifible  fubdance,  is  capable  of  adlual  jiollefTion. 

The  author's  unpubliflicd  manufcript  will  indeed  very  pro-, 
pcrly  fall  under  this  clafs  of  property  ;  bccaufe,  that  is  cor- 
poreal. But  after  publication  of  it,  the  mere  intelle<5tual 
ideas  are  totally  incorporeal;  and  "Jicrefore  incapable  of  any 
diftincl  feparatc  pofleffion  :  they  can  neither  be  feized,  or."' 
forfeited,  or  poflbiTcd.  If  they  could  be  matter  of  property 
they  mu(\  be  fubje»Si  to  the  fame  Icveral  changes  of  poffeiTioa 
as  property  is  fubje£l  to;  the  fame  charges,  fcizurcs  and  for* 
feitures  ;  tlie  fame  circumflances  to  which  all  other  chattels 
ffc  liable. 

M%  How 
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Can  the  fcntlmcnts  thcnnfclv«  (apart  from  xhc  paper  ot| 
which  they  are  contained)  be  taken  in  execution  for  a  debt  ? 
or  if  the  author  commits  treafon,  or  felony,  or  is  outlawed, 
can  the  ideas  be  forfeited  ?  can  fentiments  be  fcizcd  ;  or  by 
any  kind  of  a6l  whatfoevcr,  be  vcAed  in  the  crown  ?  if  tliey 
can  not  be  feized,  the  fole  right  of  publiHiing  them  can  not 
be  confined  to  the  author,  for,  the  idpas  of  lorfeilures  muft 
ever  attend  the  ideas  of  property. 

How  ftrange  and  fingular  muft  this  extmordinarv  kind  of 
property  be  ;  which  can  not  be  vifibly  poflcfled,  forfeited,  or 
feized  ,  nor  is  fufccptible  of  any  external  injury,  nor  (con- 
fequently)  of  any  fpecific,  or  pofTible  remedy  ! 

But  it  was  faid,  **  that  this  is  a  kind  of  fpecial  right  to  ^ 
particular  intereft,  to  a  particular  privUege  " 

Now  by  the  laws  of  Engiand^  there  can  be  no  fpcclal 
right,  no  particular  interefl  or  privilege  whatever,  of  f>crpe-f 
tual  duration,  but  fuch  as  have  rel'pedl  to  fomc  kind  of  inhe- 
ritance. Nothing  but  an  inheritance  can  fupport  a  f)erpetual 
fobGfling  right-  All  pyerfonaJ  property  is  total  and  abfolute ; 
fufceptibleof  no  collateral  right,  or  partial  intereft  ;  excepting 
for  a  time,  as  in  the  cafe  of  a  loan,  or  the  like. ' 

And  here,  another  reafon  occurs,  why  the  right  now 
claimed  can  have  no  exiflence  in  the  common  law  of  En' 
gland^  and  that  is,  that  the  whole  of  this  right,  in  its  utmoft 
e;ctrnt,  is  a  mere  right  of  ad^ion  ;  a  right  of  bringing  an 
3<£lion  againft  thofe  that  print  the  author's  work  without  bis 
confcnt.  And  this  a(5lion  is  merely  vindidtivc  ;  It  is  in  ■per-. 
Jonam  ;  not  in  rem. 

Now  there  is  no  maxim  in  our  law  more  clear  and  plaii^. 
tiian  this,  **  that  things  in  a(flion  are  not  affignable." 

The  law  is  too  tenacious  of  private  peace,  to  fufler  litiga- 
tions to  be  negotiable.  And  yet  the  prefent  action  is  foundi 
ed  on  the  afCgnment  of  fuch  a  right  to  fue.  This  is  the 
right  which  the  author  h^s  afljgned  to  the  purchafcr  of  the 
copy,  the  prefent  plaintiff;  and  upon  which  alTignment,  he 
brings  this  adllon //f/<nr/flw<2CT. 

1  he  legiflature  ^leed  may  make  a  new  right.  The  fla- 
t\iX.t  of  Queen  Anh  has  vefled  a  new  right  in  authors,  for  :» 
Jimired  time;  and  whiKV  that  right  exifts,  they  will  be  cfla- 
hJihed  in  the  poCeffion  of  their  property. 

^\il  we  are  now  confidering  a  queilion  at  common  law: 
"and  at  common  law,  even  debts  are  notafTignable  fo  as  toen 
aHe  the  alTignce  to  bring  an  aeStion  in  his  o\7\\  np.mc.  Ho'Y- 
ever,  the  prefent  adlion  is  a  tort  only :  and  no  tort  is  afHgT^- 
able  jn  Jaw  or  equity.  It  is  not  wiiliin  any  fpccics  of  rdboa 
at  common  law. 

It 
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Ttfccms  to  mc,  tliat  tliis  claim  will  not  fall  wit^nn  =i>t 
t:  nnc  known  kind  of  property  nt  cojnmon  law  ,  and  can  net, 

Ji  therefore,  be  a  common-law  nglit. 

1*hc  Nvliolc  cLiirn  ihnt  an  author  can  rrally  m:<Vr,  jjrn 
the  public  benevolence,  by  way  of  mcoungcm^nt-,  l^it  not 
as  an  abfolutc  cocrc-Mve  right.  His  c.ife  is  cxai'tly  fmiiljr  t,-» 
that  of  nn  inventor  of  a  new  mechanical  inachinr:  It  istl>c 
right  of  every  purchafcr  of  the  inflrumcnr,  to  make  wlirt 
1    i  iilc  of  it  he  pleafes.     Jt  is,  indeed,  in  tiic  power  of  the  cnyvvn 

V.'.p  to  grant  him  a  provifion  for  a  limited  time  :  but  if  the  in* 

ifh;  vcnror  has  no  patent  for  it,  every  one  may  make  ir,  and  fell  it. 

i|;^>  JvCt  us  conhdcr,  a  little,  the  cafcof  mechanical  invention*, 

jjil:^.  Both  original  inventions  Aand  upon  the  fame  fot^ting,  irs 

j!  ?«  point  of  property;  whether  the  cafe  be  mrchnnical  or  lite- 

I   f^  rary;  whctlicr  it  be  an  Epic  Poem,  or  an  Orrery.     Tl« 

""1^1  inventor  of  the  one,  ns  well  as  the  autJior  of  the  other,  Iina 

t5  a  right  to  determine  *•  vvhetl?er  the  worJd  <}iali /ce  itor  iKJt:" 

"if  And  if  the  inventor  of  the  machine  chooft-s  to  make  a  pro- 

'   ri  pcrty  of  it,  by  ftlJingflie  invention  to  an  inlUumcnt-maker, 

}   ff  the  invention  will  procure  !)im  l)cncilf.     JJut  when  thein- 

,f^  vcntion  is  once  r.iadc  known  to  tiic  world,  it  \%  laid  oprn; 

I :  t J  it  is  become  a  gift  to  the  public  :  every  purcliafcr  bar.  a  rigljt 

'.,i  to  make  w!i2t  ufe  of  it  he  plead-j.     \f  the  invrntor  has  no 

patent,  any  pcrfon  whate^xr  may  copv  r!ie  invention,  and  frl! 
it.  Yet  every  reafon  that  can  l>e  urged  f<>r  ehe  invention  'jf 
an  author  may  l)c  urged  with  equal  flrrngth  and  force,  for  tl)C 
inventor  of  a  machine.  The  very  lame  argumrnti  '*  of  ha»- 
'  ing  a  right  to  his  own  produ<^ions,"  and  allothrrs,  will  hold 

equally,  io  lK)th  cafes;  and  the  imm.orality  of  pirating  ano- 
ther man's  invention  is  full  as  great,  .n^  tliat  of  purlo.ninghit 
ideas.  And  the  purchaferof  a  book  and  a  medunical  in\-co- 
tion  has  exa£lly  the  fame  mode  of  ncquifitioti :  and  tlK-rcfore 
ihtjus  fmendi  oug'it  to  be  cxa<ftly  the  fame. 

Mr.  Harrifon  (wliom  I  mrntioni-d  l>eforc)  rmploveci  at 
leaftas  much  tirne  and  labour  and  Trudy  upon  his  time  keeper 
z.%  Mr  Ihztnfsv  could  do  in  writing  hisf<'nfons:  for,  in  plan- 
rj"!g  that  machine,  all  the  faculties  o(  tb'.-  mind  mud  be 
fully  exerted.  And  as  far  as  value  is  a  maik  ci  pro})ertv, 
I'lr.  Uarr':fon\  timc-piccc  is,  furely,  as  valuable  in  Mitii^  at 
I^Ir.  Thornfins  feafons. 


thcjT  merely  the  ufc  of  their  machinei;'*  **  th^t  t!»«  inventof 
Ilrs^afole  right  of  feh'ir.g  the  macliines  he  in\tj)tfd ;"  **»vi, 
^*  dut  tbc  parchafer  ha^  nq  ri^ht  to  multiply  or  fell  my  co* 

piet 
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J)ie5.'*  He  may  arjoc,  ♦*  th.it  though  he  is  not  ab!cVo  brfn^ 
back  the  principles  to  his  own  pofflition,  yet  the  property  of 
felling  the  macliincs  juftly  belongs  to  the  original  inventor.''. 

Yet  with  all  ihfic  argumenis,  it  is  well  kno\\Ti,  no  fuch 
property  can  cxifV,  after  the  invention  is  publilhed.  '■ 

From  henrc  it  is  plain,  that  (Ik-  mere  labour  and  ffudy  of 
the  inventor,  how  intenfe  and  ingenious  foevcr  it  may  be. 
Trill  cftahliili  no  property  in  the  invention,  will  efbbliih  no 
right  to  exclude  others  from  making  tlie  fame  inftrument; 
vbcn  once  the  inventor  Ihall  have  puWilhed  it. 

On  what  ground  then  can  an  author  claim  this  right? 
How  ccme§  his  right  to  be  fupcrior  to  that  of  the  ingenious 
inventor  of  a  new  and  ufeful  mechanical  indrument  ?  Efpe- 
cially,  when  we  ccnfider  this  ifland  as  the  feat  of  commerce,* 
a:jj  not  much  addidled  to  literature  in  ancient  days;  and 
tlxrclbre  Ca:>  hardly  fuppofe  that  our  laws  give  a  higher  right 
or  more  permanent  property  to  the  author  of  a  book,  than  to 
the  inventor  of  a  new  and  ufeful  machine. 
.  Improrement  m  learning  was  no  part  of  the  thoughts  c* 
attention  of  our  anceftors.  The  invention  of  an  author  is  a 
^cies  of  property  unknown  to  the  common  law  o( England. 
Itsofages  arc  imm:morial:  and  the  view^  of  it  tend  to  the' 
benefit  and  advantage  of  tlie  public  with  refpefl  to  the  ne- 
ceflaries  of  life,  and  not  to  the  improvement  and  graces  of 
the  mind.  The  latter,  therefore,  could  be  no  part  of  ibo 
incient  common  law  of  England. 

When  the  genius  of  the  nation  took  a  more  liberal  turn, 
and  learning  had  gained  sn  cftablifhment  among  us,  it  was 
then  the  ofSce  of  the  legrflature,  to  make  fuch  provifjons  for 
its  encouragement,  zs  to  them  fhould  fecm  proper.  Ar>d  ac-' 
cordii>gIy  they  have  done  fo,  by  the  ftatute  of  Queen  jfnm 
xsrhich  Lord  Hardivicle  is  faid  to  hare  (lUed  (in  the  cafe  of 
Jffid'x'lntcr  et  al.  v  the  fetich  BcjkJdUrs)  *'  zv\.  univerfal  pa- 
tent for  authon." 

I^  us  look,  then,  into  that  zEi  of  "^rMamcnt ;  and  fee  ij 
we  cannot  find  in  it,  more  authentic  declarations  of  the  laisr  ^ 
concerning  this  right,  than  in  the  charters  and  by-laws  of  thd^ 
Stationer's  Company ;  the  proclamations  and  p2,tcnts  of  tho" 
Crown  ;  the  decrees  of  the  Star  Chamber ;  the  ordlnancci 
made  during  the  ufurpation  ;  or  the  liccnfing  a^  of  C,  II.- 
This  flatule  of  Queen  y^rn  was  made  by  ?  legal  and  rcgulaii 
authority,  without  any  jnixturc  of  political  viewt.  • 

The  ccunfcl  for  the  plaintiff  were  aware  ho"^  dcclfiva^ 
this  ftatutc  was  againfk  them  :  and  therefore  t^iy  ^r>'Jca- 
Tzoupcd  to  preclude  all  arguments  frtyn  it.     '^fl.ey  ~^rgeti 

.  .  '     •     ■       ■.  .       .' .  ■    :  ••-  .•  ihflT 
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*^t  Tzilng  chufe,  in  ilic  9th  fc£lion,  "  Th^i  notliingln  tljst 
r.£l  flj-i'l  cilcnd  .to  any  right  that  ihc  univcrlitics  or  nny* 
prrfons  have  hi  any.  book  already  printed,  or  after  to  be 
printed."- 

But  this  faving  claufc  fccms  to  mc  to  have  no  viev/  at  all 
to  any  general  qucflion  of  law,  or  to  any  general  claim.  It 
h  not  meant  as  a  faving  of  any  right  or  claim  which  authors 
might  have  at  common  law.  That  would  have  rendered 
the  whole  a<Sl  of  parliament  of  no  efTeft  at  all,  ami  defeated 
the  very  end  for  which  it  was  made.  It  is  only  pointed  at 
the  printing  and  reprinting  of  particular  books. 

The  dcllgn  of  the  ftatute  was  to  vcft  a  temporary  copy 
right  in  authors,  and  to  cftabliih  that  right  for  a  limited 
time.  But  if  it  had  faid,  after  all,  that  it  Ihould  not  hav« 
any  effect  at  all  upon  the  poiTcifions  of  autliojs,  what  a 
laborious  nullity  would  it  be !  The  provifo  is,  that  tb€ 
adt  lliould  not  confirm  or  prejudice  any  particular  claim, 
Jt  don't  relate  to  authors;  but  to  the  Univcrllty  privileges  of 
printing. 

The  Univei{ity  will  hardly  be  ccTifidacd  as  an  author. 
.But  the  Univcrfitics  had  the  privilege  of  printing  and  re- 
printing particuljr  boolcs  ,  of  which  there  were  fevcral  forts, 
(jS  Bibles,  Common  Prayer,  and  Law-hooks ;)  and  the 
University  ot  Ccrr.br'idgc^  a  more  general  licence:  and  as 
fome  of  thefe  patent?  might  be  difputable,  (as  \ve  have 
lately  feen  in  the  cafe  of  Bajkeu  v  the  Inrjcriiiy  cf  Cam-  ' 
bridge^)  and  th<;  patent  rights  ilood  on  a  dilTerent  I'oundatioa 
from  that  of  the  copy  rights  vefled  in  authors ;  it  -./as  a  pro- 
per provifion,  "  that  this  zQi  fhould  not  atTe(f\  thcie  particu- 
lar. claims ;  nor  cither  cftaMifti  or  abridge  the  duration  ©f 
patents." 

So,  in  one  of  the  ordinances  of  the  parliament  for  laying 
a  reHriflion  on  printing,  there  is  a  like  provifo,  "  That  that 
ordinance  and  one  made  in  1642,  fhould  net  extend  xo 
infringe  thejuft  privileges  of  the  printers  of  the  two  uni- 
TcHlties." 

So  in  the  (latute  of  J.  I.  againft  monopolies,  there  is  x 
claufe,  "  that  it  fhall  not  extend  to  any  patents  or  grants  of 
privilege  of  for  or  concerning  printing  ;"  that  is,  that  fuch 
patents  or  grants  £houI(^ neither  be  prejudiced  nor  ccr.firrr.ecl 
by  that  ft;iCute.    .  i     .        ■ 

It  was  faid,  •*  that  this  f^atute  of  Queen  /r,n  was  trVirely 
declaratory  of  a  common  law  right ;  and  that  it  was  acci:- 
nulatiyc,  and  only  introduced  fomc  additional  remedies." 

J3ut 
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But  to  me,  from  the  title  quite  to  the  cnJ  of  tIiisa£V,it 
fecms  very  clearly  to  be  a  plain  declaration  '*  lh:?t  no  fuclt 
right  exifts  at  common  law."  The  adl  fccms  to  me,  mani- 
fcllly  cJcligned  to  vcfi  the  property  in  the  author  and  pub- 
lifher  during  the  time  limited  and  prcfcribcd  by  it.  The 
ctefigii  fccms  plainly  and  profcfiedly  to  be,  to  give  encou- 
ragement to  learning  by  fome  new  advantage  ;  namely,  by 
▼cfting  the  copy  in  the  author  and  publiflier  during  a  certain 
time.  The  title  is,  "  Ai\  A61  for  the  Encouragement  of 
learning,  by  verting  the  copies  of  printed  books  in  the 
authors  or  purchal'crs  of  fuch  copies,  during  the  time  therein 
jccntioned :"  and  by  the  enacting  claufe,  tlicre  is  a  right 
^iven  in  thofe  already  printed,  for  twenty-one  years  from  the 
roth  of  Jpril  1710. 

Does  not  this  plainly  imply,  that  they  had  no  fuch  right 
before  the  loth  cf  Jpril  17  10  ?  How  can  it  be  faid,  '*  that 
this  aifl  vcfted  that  right,"  if  they  had  the  fame  right  before, 
Ly  common  law?  Why  fhould  the  enadiing  claufe  parti- 
cularly provide  that  after  the  loth  o^  ylpril  17. 10,  the  author 
or  publifher  ihould  have  the  fole  "right  of  printing  for  twenty- 
one  years  and  no  longer,  books  then  in  print ;  and  for  four- 
teen years  and  no  longer,  books  then  compofed  but  not 
printed  ;  if  they  had  it  before? 

This  plainly  implies  that  thev  had  no  fuch  right  before 
the  icth  oi  Jpril  171a  There  is  not  one  claufe,  one  ex- 
prefllon,  throughout  the  whole  adt,  that  hints  at  a  prior 
exclufivc  right  in  authors  to  an  eternal  monopoly.  The 
monopoly  is  particularly  limited  to  a  certain  number  of. 
Years,  and  that  it  (hall  continue  no  longer.  The  only  pro- 
longation that  is  given,  is,  that  if  the  author  ftiall  be  alive 
after  fourteen  yeari,  the  privilege  fhall  recur  to  him  for  ano- 
ther fourteen  years.  But  both  thefe  terms  are  created  by 
thea(Si;  and  both  of  tliera  limited  to  fourteen  years. 

This  ftatutc  alfo  provided  for  Ihniting  and  fettling  the 
price  of  books.     But  if  authors  had  a  fole  ri^ht  to  their  | 

copies  for  ever,  what  encouragement  would  they  receivtj 
from  this  proviCon  ?  It  would  be  a  fti^hge  fort  cf  encourage- 
ment ;  to  abridge  ar>  aduai  right  before  fubfifling  ia  them  ; 
to  deprive  them  of  the  natural  right  (which  every  other 
perfon  ha?)  of  fixing  the  price  of  the  goods  he  fells;  and 
to  fubjcd  the  value  of  their  property  to  the  repudiation  oi 
others.  •"  •'•'■-,.    -i 

The  penalty  does  not  fccm  much  calculated  for  the  cncoa^ 
ragement  of  the  author.     For,  the  bocks  an:  to  be  forthwith  - 
d^Qan;cd,  and  raaie.wiftc-pape:  of:  a::d  the  /bd-'lrare  h  to 
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^  -M,  one  Kair  to  the  King;  the  ether,  to  the  Inrorrncr;  hut 

's  no  part  of  it  to  the  author: 

[  Were  thcfe  the  cacourafjciticilts  "Which  authori  were  fo 

J  anxicJus  tt>  obtain  ?  So  little  do  they  regard  them,  that  \vc 

<;  icarcc  ever  hear  of  an  inflance  of  their  rcforting  to  thofc 

\  fcnalrie?.             '    ,    {■           '  ..   ' 

>  HovV  then  <^tin  wc  confider  this  a6t,  but  a$  vcfting  in  au- 

j  thors  a  property  in  their  works,  which  they  had  not  before? 

J  Aftet  txrimining  the  fevcral  clriufcs  ana  cxpreflions  con- 

*  tairied  in  it,  I  cannot  but  conclude  that  the  IcgiO.aturc  had 
1  no  notion  of  any  foch  things  as  copyrights,  as  cxifting  for 
}  ever  at  common  law:  but  that,  on  the  contrary,  they  un- 
I  dcrftood  that  authors  could  have  no  right  in  their  copies 
',  after  the^  had  mad'e  their  Works  public  ;  and  meant  to  give 
j  them  a  fecurity  which  they  fuppofed  them  not  to  have  had 
]  before;  And  that  this  was  the  idea  of  the  legiHature,  i| 
"'*  ^blnly  difcovcrable  from  the  debate  before  it  paflcd  into 
i  4  la\ivr. 

j  The  bbokfellers  petitioned^  "  that  they  might  have  their 

J  jf'g^t  fccurcd  to  them."     1'hc  committee  expunged  that 

J  v,^rd  ;  and  fubrtituted  "vcfting,"   in   the  place  of   "  fe- 

4  turing,"  (as  it  had  flood  in  the  original  bill :}  and  the  houfe 

•  determined  the  title  flaould  be  **  for  the  encouragement  of 
j  learning,  by  vefling  the  copies  of  printed  books  in  the  ail- 
«  thors  or  purchaftrs  of  fuch  copies,  during  the  times  thereia 
;  ■  mentioned." '  And  afterwards,  when  the  Lords  would  have 
;  (truck  out  the  claufe  reftrainirig  the  authors  with  regard  to 

the  price,  they  cams  to  a  conference.     The  Commons  faid, 

!  thsy  thought  it  ntzfonablc  that  fome  provifion  fhould  be 

}  ■  mads,  •"  that  ^trxtravagant  prices  fliould  not  be  fet  on  tifcful 

]  books/*     At:d  the  Ldrds  gave  irup.     It  certainly  appeared 

"'-     ,  •  to  th&  Jegiflature,  tlist  abftraftcdly  from  this  ftatutc,  authors 

\had  nb- cxclufive  -tight  whatever;  ?xid  iconfequentlyy  ranft 

-be- Very  far  fronl  having  any  pa'tenflons  to  an  eternal  mono- 

.pilyr  butthht,  as  the  i£t  gcive  them  a  temporary  monopoly 

"for  aiimited  timtf,  it  might,  be  reifonable  to  make  the  pro- 

'"Vlfionsand  rcflnfLiohscontainijd  in  it;  and  they  would  then 

-.have  a^propcr  operation.'    But  if  this  a£l  of  parliament  was 

•*  i^iC^e!y  a  recognition  of  a  common  law  right,  every  pcrfon 

.  "V.ho  h,fd  fuch  a  commote  law  right  might  wave  the  bcncht 

'cfthcijif^:  and  then  the. rcflri^flioos  in  it  would  have  tio 

,   \cp<5ntion,'a3tothcm.-.  ,  ■'^■:'-'j':'     "•■>     "  ■    ■•:   -■ 

^"  -  Upon-  -th(i  whole.  It  [ctmi  evident  to  me,  that  this  claim 

cannot  poffibly  be  maintained  on  cither  of  the  groiind*  on 

^■which  it  Wai  argvied.     That,  far  from  being  wauaatcd  by 

Vol.  II.  :  >   .;^  dm 
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the  genera!  prmciplcs  of  property,  every  one  of  thofc  pnn« 
ciplcs  ^re  flatly  arainft  it.  That  it  cannot  be  a  part  of  -tlic 
common  law  of  England;  the  exigence  whereof  is  iramc-* 
morial,  and  long  antecedent  to  every  circumllancc  of  litc- 
-ranr  claim.    •  ..  ,;,-■• 

1  (liould  have  here  clofcd  what  I  had  to  fay;  and  ant 
-rndeed  afhamcd  to  have  taken  up  fo  much  tim^.  But  th6 
finrularityof  mv  opinion  may  feem  to  require  forae  apology^ 
ss  1  have  the  misfortune  to  be  alone  in  it.  I  can  fafely  fay, 
that,  be  it  ever  fo  erroneous,  it  is  my  fincerc  opinion.  The 
grounds  on  which  I  have  formed  it  muft  be  judged  of,  by 
-others:  to  me,  they  appear fufficient. 
■  As  the  counfcl  for  the  plaintiff  have  urged  the  unfavour- 
ablenefs  of  it  to  men  of  learning,  I  will  add  a  few  words 
upon  that  topic ;  and  olfo  upon  the  inconvenient  confc- 

f  quences  the  public  may  feel,  in  cafe  the  phintifPs  claim  I 

ihould  be  cftablifhed.    ......  ' 

It  was  argued,  *•  that  this  allowance  cf  a  perpetual  cx- 
clufivc  right  to  authors  would  encourage  publications,  and 
be  of  ufc  for  the  explaining  and  cultivating  of  learning  and 

-fcicnce."      •  •      "  .' 

'It  is  of  nfe,  certainly,  that  learning  and  fclence,  and  all  i 

'.valuable  improvements  (hould  be  encouraged,  and  every 
man's  labour  properly  rewarded.  But  every  reward  has  its 
proper  bounds:  and  an  entire  monopoly  for  fourteen,  or  if 
the  author  remains  alive,  for  twenty-eight  years,  feems  en-  j_! 

couragement  enough  for  his  labours :  at  leaft,  thelcgiflature  '  I 

have  tl-.ought  it  fufficient  encouragement  to  them;  and  have 

.  cxprefsly  declared  •'  They  fhall  have  it  no  longer."    And 

'have  wc" power  to  control  that  authority;  and  to  fay,  in 
d'irc£t  cppofition  to  the  ftatute,  "  That  thcv  (hall  have  it  ! 

longer  ?->r-That  they  fhall  have  h  for  cverr*     If.  the  en-  { 

;  couragenient  which  .the  Jcgiflaturc  has  given  will  not  fatisfy  [ 

authors,  it  is  not  our  province  to  extend  it  further.     But  I  ', 

"  can  nerer  entertain  fo  ijifgraceful  -an  opThioo  of  learned  men,  | 

as  to  imajrinc  the  profits  of  publication   for  tvrenty-cigbt  | 

years  will  not  content  them.     Jl  will  not  believe,  "  that  | 

nothing  will  induce  diem   to  write,  but  an  abfoJatc  pcjt-  i 

p-tual  monopoly;"  ••  That  they  have  no  bcnsvolencc  to.  ] 

mankind;  no  honourable  ambition  of  fame;  no  j;:ccnti7e  | 

-to  communicate   their  knowledge  to  others,  butthe^moft  i 

avaricious  and  mercenary  motives."  .  From,  authors  fo  .very  ' 

.illiberal,  the  public  could  hardly  cxpc£k  to  rcsciyc  ;jyucb 
benefit.    ;    ..-.    •  .:    ...  =5  ..-.   1-.     •:■..-.;-  ij  '■     j.r^^  i^    .■-. 
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:  'On'thectlicT  hand,-  let  us  loik  to  the  confequenrc^  pf 

'  jClblilifliing  this  cb.im.    Jnflr:;J  of  renewing  to  the  advanccv 

I ';  •   incnt  and  the  propngation  of  liteniturc,  1  think  it  v.ould  ftoj 

I  ft;  oratlcnft,  might  be  attended  with  gi  cat  difadvaniar^cs  to  it, 

i  It  was  a  jufl  obfcrvation  of  JLord  Ncithin^^tcn,  "  that  it 

\  plight  ^  dangerous  to  veil  an  cxcluHvc  prcj)crty  in  authors. 

■  For,  as  that  would  give  them  the  folc  riglit  to  publilh,  it 

J  would   alfo  give  them  a  right  to  fupprcfs ;  and  tlicn   thofc 

i  bookfcllers  vrho  arc  poffcITed  of  the  works  of'  the  bcfl  of  out 

i  rothors,  might  totally  fupprcfs  them."     The  public  have  no 

^  tie  uporj  authors  or  bookfcllers,  to  oblige  them  to  keep  a  fuf* 

,,'  ficicnt  number  of  copies  printed. 

*•  It  was  faid,   "  that  if  the  authors  or  bookfcllers  did  not 

J-  take  care  to  print  a  fufficient  nuraber  of  copies,  it  would  be 

i  abandonmg  the  copy.'* 

.{  To  me,  however,  fuch  abandoning  of  a  copy  in  a  fpecies 

•}  pf  property  Jikc  this,'  fccms  impofTible.     For,  if  there  is  any 

i  abandoning  the  property  at  all,  it  mufc  be  upon  this  founda- 

-4  tion,  "That  no  man  has  a  right  to  publlfh  the  fentimcntg 

I  ,       of  an  author  without  his  conlent:"  And  it  is  in  that  light 

'i      "^  plone,  that  an  author  can  claim  the  fole  right  of  publication, 

I  \  Now,  fuppofc  an  author  fliould  drop  all  dcfign  of  making 

If  further  gains  to  himfclf,  and  difcontinue  the  publication  ;  he 

I  ^  may  inuft   *'  the  fentimcats  arc  his,  and  no  other  perfon 

^-i  {hall  publilh  his  own  thoughts  without  his  ccnfent ;  and 

'  -J  that  notwithHanding  he  has  publiflied  them  once,    he  docs 

,::  not  choofc  they  (ho^zjd  be  publifhpd  any  furtlier."     And  iti 

r.i  that  light,  what  cq'our  will  there  be  for  extorting  his  Cfln* 

y^  (i^nt,  under  the  idea  of  an  a^.andonraent  ?  -  -s      .- 

,  j  But  admitting  this  extr.iordinpiry  propofition  "  That  an 

''.  author  may  abandoti  the  futiife  profits  of  publication;'* 

^j  (that  is,  may  abandon  what  he  was  never  poffcfled  cf ;)  we 

i  ^ould  Aill  find,  the  public  wouJd  be  laid  under  difSculties, 

and  would  be  liable  to  difagreeable  confcquerjces.     It  inuft 

reft  on  circumftances  capsble,  not  only  pf  erroneous,  biit 

arbitrary  interpretations.     This  muft  pioduce  confufion  ?ind 

danger.     What  a  hazyrd  muft  every  man  rifque,  who  venr 

tures  from  mere  argumentative  circumllances  to  infer,  an 

abandonment;  snd  under  that' idea," proceeds  to  publi(h| 

Whatever  capclufions  hp  "may  have  formed  to  himfclf,. he  ' 

Icnoxvs  not  what  light  It  may  appear  in  to  others ;  and,  after 

an  cxpenfive  ]itigatjor\  about' "jt,  m.^y  find  it  at  laft  iJe^eir 

mined  a^^inft  him'.-       .^.  ■  j  ■      v    :^  ;  .    «  ■'  ,,  t  ^ 

•But  bcfidcsthefe  dlfTicultlc: — SuppcCng  the  author  (houfd 

Continue  the  publication,  anrj  prmt  a  fufficient  number  of 

■    -  .        •;.      ...  N  x'-.y  copies > 
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copies;  but  fhould  fix  fuch  an  exliorbitnht  price  upon  "his 
hooks,  as  to  lock  the  work  npfrom  the  general  bulk  of  man~ 
kind;  yet  it  can  not  be  faid  "  he  hnd  abandoned  his  pro- 
perty." In  ihis  C2(c,  all  the  learning  and  all  the  advantage 
xvould  he  confincil  to  a  few;  and  yc;  the  public  has  no  re- 
medy aqainft  it;  and  no  otiicr  peribu  mull  prcfumc  to  puhr 
lifh  this  work. 

The  Legiflaturc  were  aware  of  this;  and  therefore  cfla- 
bliflied  an  authority  in  proper  pcrfons,  by  the  ftatute  of 
Queen  yiim,  to  limit  and  fettle  the  price  of  lxx)ks.  But  if 
authors  and  their  aiHgnces  were  to  he  allowed  a  folc  right  of 
puhlifliing,  as  being  out  of  the  a£l,  and  having  a  diflin£l 
and  cxclufive  right  iVdl  remaining  in  thcm»  that  provifion 
would  be  totally  nugatory ;  and  it  would  be  ftill  in  the  power 
of  a  bookfeller  to  fct  an  extravagant  price  on  ufeful  books. 

Can  this  cxclufive  right  of  publication,  this  monopoly 
which  claims  an  entire  dominion  over  it,  and  puts  an  abfo- 
Jute  prohibition  on  every  other  pcrfon,  be  deemed  an  encou- 
ragement to  learning,  and  to  tend  to  the  advancement  and 
propagation  of  it?  . ' 

There  is  another  light  too,  in  which  the  confcqucnoes  of 
this  claim  may  be  highly  injurious  to  the  public  :  and  that  is 
the  reflrsints  H  will  by  upon  the  natural  right?  of  mankind 
in  the  cxcrcifc  of  their  trade  and  calling. 

It  is  every  man's  natural  right,  to  follow  a  lnvful  cmpJoy- 
mcnt  for  the  fupport  of  himG:lf  and  his  family.  Printing 
and  bookfclling  are  lawful  employments.  And  therefore 
every  monopoly  that  would  intrench  upon  thcfe  lawful  em* 
ploymcnts  is  a  reftraintupon  the  liberty  qf  the  fubjedk  And 
if  the  printing  and  felling  of  every  book  that  comes  out,  may 
be  confined  to  a  few,  and  for  ever  with-hcld  from  all  the 
rcfl  of  the  trade;  what  provifion  will  the  bulk  of  them  be 
at)Ic'ta  make  for  their  refpe€livc  families  ?  ■ 
-  There  is  yet  another  mifchief  that  fefuUs  from  this  claim ; 
the  door  it  will  open  for  perpetual  liftgations.  - 

I  have  before  cbfervcd  the  dangerous  fnares  which  this  ideal 

property  will  lay,  as  it  carries  no  prOj'vfictary  marks  In  itfdf» 

and  is  not  bound  down  to  any  formal  fiipulstions.     So  qbr 

fcure  a  property,  (cfpccially  after  the  work  has  b:cn  a  long 

Vihile  fC'^liniedi  'might  Icid  many  bookfellcrs  into  m-ny  li- 

ligaticns :  2nd  In  fuch  litigtrions,  many  do-:'  '.ful  queflipns 

might  arlfc}  fuch'z^ — "  Whether  the  cuthcrof  the  wcvk 

did  not  intend  it  as  a  gift  to  the  public'*- — f*  V/hclhtr,  £nc« 

that,  he  has  not  abandoned  it  to  tlxc  public" — "  Aj'.d;;!  what 

tici;?."*—— — Difputits  alfo  tniglit  arifccmcng nuthous  lJi?n[i> 

/c1k^>— **  ^Vbclhcr  the  worki  of  one  author Vctc  or  were 
<         •  ».'..■         i".....  „  . 
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j^tlic  fame  with  thofc  of  anoiV.ef  author ;  or  ^vhct}^CT  there 
ivcrc  only  colourable  ditTcrcnccs:" — (A  queflion  that  would 
be  liable  to  great  uncertainties  and  doubts.)  Ik),  «*  Whc- 
tl'.cr  tliofc'wUo  fliould  compile  notes  on  a  puV>lication,  aiv4 
fhculd  infcrt  the  Coxt,  ihould  be  li:'b]c  to  an  a£lion  for  it:" 
or  if  the  notes  were  good,  the  author  might  rcfufe  the  pub^ 
licjtior)  of  them. 

1  \\-i{h  as  finccrely  as  any  man,  that  leamrd  men  may 
have  all  the  encouragements,  and  all  the  advantages  that  are 
confiAcnt  with  the  general  right  and  goodof  mankmd.     But 
;  if  the  monopoly  now  claimed  be  contrary  to  the  great  lawt 

'  of  property,  and  totally  unknown  to  the  ancient  and  com* 

•.  rnon   law  of  En^laf-d  ;  if  the  eOiabrifliing  of  this  claim  will 

\  flirci2:ly  contradi<fi  the  legiflative  authority,  and  introduce  x 

'  fpccies  of  property  contrary  to  the  end  for  which  the  who^e 

f  fyftcm  of  property  was  eflablifhed  ;  if  it  will  tend  to  erabrcril 

?  tne  peace  of  fociety,  with  frequent  Contentions ; — (Contcn- 

i  tions  mofl  highly  disfiguring  the  face  of  literature,   and 

'  highly  difgufling  to  a  liberal  mind;)  if  it  will  hinder  or  fup-*- 

,i  prefs  the  adTanccment  of  learning  and  knowledge;  and  JafUj 

]  if  it  rtiould  ftripthc  {uh]c&.  of  his  natural  right;  if  thcfc, 

i  or  any  of  thefc  mifchiefs  would  follow  j  I  can  never  concur 

;  in  cftublifhing  fuch  a  cbim.       .      ". 

The  legiflaturc  have  provided  the  proper  encouragemetiti 
for  authors;  and,  at  the  fame  time,  have  guarded  againit 
all  tliefe  roip:hicrs.  To  give  that  legiflativc  encouragement 
a  liberal  ccnflruflion,  is  my  duty  as  a  judge  -,  and  will  ever 
be  my  own  mod  willing  inclinatioiu  But  it  is  equally  my 
duty,  not  only  as  a  judge,  hut  as  a  member  of.  Sxicty, 
and  even  as  a  friend  to  the  caufc  of  learning,  tofupportthc 
limitations  of  the  ftatatc.    '"'...  .-.        ;: 

I  /hall  therefore  conclut^e,  Iq  thewordsof  the  :^^ofpar« 
liament,  *•  that  the  author  or  purchaferof  the  copy,  (hall 
have  the  fo|c  right  for  thp  particular  term  v.-hich  the  fhtutc 
ha?  granted  and  limited;  but  no  longer:**  and  confcquently 
thaf  the  plalntifFi  wha  claims  a  perpetual  and  unbounded 
inoncpoly,  has  no  legal  right  to  recover.  •   '  .v:.. 


Lord  ?4ixi'^jld  (not  mtcnjing  ^o  go  mto  the  argomcntjt 

faid' 


*:;.  .-■•That*  uitmirtiity  never  could  have  happened,  if  wc'did 

■*  ^ptcept  In  tMs.'iri  o-.e"cL'.?r  or:  C*"^  <!epeniing-(by  vrJt  of  rrrsr)  It  t> 
ir;jC:of  LoH',  whrat  J?r.  Ju5:ce  r.i.'n  uirTfrei  frcji  the  Owhcr  ihrtr,  rv rr 
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pot  among  otrrfclvcs  communicate  our  fcntJmcntT"wlth  git3|' 
freedom  ;  if  wc  did  not  form  our  judgments  without  any  pre* 
pofTcffion  to  firft  thoughts  ;  if  \vc  were  not  always  opcu  t(> 
convi£lion,  and  ready  to  yield  to  each  other's  rcafons,       ;    ■ 

Wc  ^nve  all  equally  endeavoured  at  tliat  unanimity,  npOT| 
this  pccafion  :  we  have  talked  the  ranttcrovcr,  fcvcral  times< 
1  have  communicated  my  thoughts  at  large,  in  writing:  and 
I  have  read  tlte  three  arguments  which  have  been  now  deli- 
vered. In  fhort,  Ave  have  equally  tried  to  convince,  or  bd 
convinced;  but,  in  vain.  Wc  c;ontinue  to  ditfer,  An4 
whoe\'er  is  right,  each  is  bound  to  abide  by  and  deliver  that 
opinion  which  he  has  formed  upon  the  fuUcft  examination.  > 

His  Lordfhip  obferred,  that  to  repeat  die  two  firft  argu- 
ments, or  go  over  the  fame  topics  again,  would  be  idle  and 
ougatcry,  when  he  had  already  declared  "  that  he  read,  ap* 
proved,  and  prcvioufly  concurred  in  them :''  and  to  be  par-j 
ticular  in  oppofing  or  anfwering  the  fcyeral  parts  of  the  lafV 
argument  (though  he  differed  from  the  condufions  of  it,) 
wtxiH  be  indecent,  and  look  too  m.uch  like  altercation.' 

He  therefore  only  defired  to  refer  to  the  two  firft  arguments^ 
without  adbially  repeating  them  ;  and  that  he  might  be  uiv* 
derilood  as  if  he  had  fpoken  the  fubftance-of  them,  and  fuHy 
adopted  them.  A^^cf  which,  he  expreflfed  himfelf  to  the  fb|* 
lowing  effcd.  '  :  • 

From  premifes  either  cxprefslv  admitted,  or  which  caj( 
not  and  therefore  never  have  been  denied,  condulions follow, 
in  my  apprehenfion,  decif;ve  upon  all. the  objc£lions  raifc<| 
to  the  propeny  of  an  author,  in  the  cqpy  of  his  own  worki 
by  the  common  law.   -        •  ^      ,.        7  •.        ~    » 

]  xife  the  word  '*,copy,"  iq  the  tedinical  fenfp  rn  which 
that  name  or  term  has  been  ufed  for  agcsi  to  fignify  an  iivj 
corporeal  right  to  the  ible  printing  ana  publlihing  of  forije- 
what  113  telle  dual,  communicated  by  letters.    .■-■  "     '  *•  .  -■■' 

It  has  all  along  beencxprcfsly  qdmittcd,  "that,  by  the  com* 
men  law,  an  author  is  tntitlcd  to  thetopy  cf  his  work  until 
it  has  bden  once  printed  and  published  by  hij  authority /' 
and  *•  that  the  four  cafes  in  Chancery,  cited  for  th-2t  p^r^iCe, 
are  agreeable  to  tlie  common  law  ;  and  the  relief  was  pr<H 
properly  given,  in  confcqupnce  of  the  legal  xi^ht,"  ir.r^ 

rvle,  ©rd«r,  jyagmcnt,  arMTcTTinTon,  lat,  to-rKji  day,  tten  {=*/?'  « |  canircol. 
ftft)  ur^zni.T.cu;.  Th"u  £:^.vei  weisht  acd  dfpitch  iot>.c<!cci(^.'>n»-,  certainly  M 
»Ke  law,  and  infirire  (atisfaft'.on  to  the  fu-t>.rf  !  Ar4  ti-.e  f  iT.a  is  fciO 'by  thjt 
immenfc  bufinefi  >»  hich  flowt  from  a'.l  parts,  into  tV-Ts  chanac]  ;  aad  vhJcVij  ^iti 
%b3luve  long  lt»«<wo  WyiK;>,'?e'-Hfl4/,fe«ho;d_\ir;th  a^Dr.jl^^^fl^ht;  tV'  ri'hcTi 
r»  i?uring  this  pfriod,  1 1  the  othtr  cmrti  h^ve  b«n  fiUcd  »-itSi.Ju3jej  of  Aia- 
ijteiiv\r]tU  ax^ffity,  fjlMot  n'cf;ii,zi;i  (iI{liQ^iibed;^lkWt«'.-;  ^'1- . .~  '»'  y 
♦     •       -.,•■         .  .-     ..•.•.-  -vti..-.  'J  .-:     •-.  •..  ,•  v.O.  !-^.lifil 
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^■'*riie  property  in  (liecopy,"ihus'aVidgc<J;  1$  equally  in  . 
•incorporeal  ri;;ht  to  print  a  ictof  ihtcllc£lual  idcti'.Or  modes  of 
thinking,  communicated  in  a  fct  cf  words  and  fcnter.ccs  and 
h:o(lcs  of  cxprcCGon.'  It  is  equally  Octpchcd  from  the  mino- 
icripf,  or  any  other  phjrical  evidence  whatfoever." 
•-The  property- thus  abriclgcd  is  equally  incnpahlc  of  being 
tiolntcd  by  a  crime  indi6\ab!o.  In  like  manner,  It  can  only 
-be  violatal  by  another's  printing- without  the  author's  con« 
Cent :  v.'hjch is  a  civil  injury.  ■     •-'   '     "  -'■■.:■ 

.  The  only  remedy  is  the  Timej-'hy  an  a£^ion  up>oa  tbtf 
cafe,  for  damages,  or  a  bill  in  equity  for  a  fpeciftc  relief.  '' 
No  a£lion  of-  detinue,  trover,  or  trefpafs  quan  vi  tt 
arrizJSf  can  lie;  becaufe  the  copy  thus  abridged  is  eqcslly-a 
'property  in  notion,  and  )ias  no  corporeal  tangible  fubftance. 

No  difpofition,  no  transfer  of  pai>er  upon  which  the  cOm- 
-|x)fition  is  written,  marked,  or  imprefled,  (though  it  give* 
the  poa^er  to  print  and  publifh,)  can  be  conftrued  a  convey* 
ance  of  the  copy,  without  the  auLhor's  exprefs  con  Cent  **  to 
print  and  publifli  ;^  much  lefs,  againft  his  will. 

i  -The  property  of  the  copy,. thus  nahrowed,  may  equally  go. 
down  from  generation  to  generation,  and  poHlbly  continue 
for  ever;  tho'jgh  ncith&r  the  author  nor  his  rcprefentativcs 
fliould  have  any  manufcript  wbatfovcr  of  the  work,  original 
duplicate,  or  tranfvript.      ■•••<"  •   •  •    -     " 

.  Mr.  CkirjTLi  VTss  intltIcd,'un(lo'abted!y,  to  the  paper  of  the 

'tranfcript  of- Lprd-  Clarendon\)\\Oioxv  '.  which  gave  him  the 

power  to  print  and  publifh  k,  after  the  fare  at  Pcttrjham^ 

which  deflrcyed  one  original.     This- might  have  been   the 

o.nly.  manufcript  of. -it  in  being.     Mr.  Ga'vfm  might  have 

thrown  it  into  the  fire,  had  he  pleafed.     But,  at  the  diftancft 

cfncar  a  hundred  yiiars,  the  copy -^as  adjudged  the  property 

•-K^ Lxivd  Clarendons  reprcfcntativcsj'and  Mr.  G'o/vwtj's  print- 

.ing^  and  publishing  it,  without  their  ccnfent,  Vi'as  adjudged 

-an  injury  JO  thai-property ;' for  which,  in  di£ercntftiapcs,  be 

-paid  veryniear.-j     *-. -^^  ^      ■   .  -  •-  ;  .  , 

•  -•Dcan^;u.y'>  v;as  certninly  proprietor  of  the  pnper  upon 

-which  Pt/ir's  letters  to  him  xvcre  written.  / 1  know,  Mr. 

Pepe  h^i  -.no'  'paper  upon  which  they  N-^ere  written  ;.  and  a 

-  vety  lmpcrfc(£l  memory  of  their  contents:  which  msde  him 

the  more- irjsious  tp  flop  their  publication— ■ ;  krwwing  that 

thepriatcfhad  got  thetnV' •  ."^'-'^-  •'=-   ■:  -    ■'    -    -  ,    :  ; 

/  *  if  the  cppy  belongs  to  an  tuthor^  after  publication  ;  it  cef* 

•:talnlybcbn^cdtahia,b:;fore.'Butifltd6e3  not  belongtohlrh 

'•after;  where  is  thj  coxnraon  lav;  t»  be  found,  which  fayi 
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'•  there  Is  fuch  a  property  before  ? "  All  the  mctnphj-ficnl  Cihhi- 
tics  from  the  nature  of  the  thing  may  be  cjually  objcflcd  lb 
the  property  btforc.  It  Is  incorporfcal ;  'a  rcbtis  to  ideas  dc- 
-tachcd  from  sriy  phyfical  eiiflcnce.  Tber6  is  no.  indicia: 
another  nuy  have.li;id  the  f^me  thoughts  upon  the  fame  fub- 
jcdi^and  exprefled  thecn  in  the  fame  biigoagc  verlcitirh.  At 
what  time,  and  by  what  adl  Jofcs  tile  property  commence  ? 
the  fame  firing  of  ,qucftions  may  be  aflicd  upor<  the  copy  be- 
fore publication  :  Is  it  real  or  pcrfonaL^  Does  it  go  to  tbt 
heir,  or  to  the  .cxccdtor  ?  Being  a  right  which  can  only  be 
defended  by  a(flion,  is  it^  as  a  chofe^ln  a£lion,aflignabIe,  or 
■/jot  I  Can  it  be  forfeited  I  Can  it  be  taken  in  execGlion  ?  Can 
jit  be  veflcd  in  the  affignecs  under  d  ccmraiflion  of  bankruptcy  ? 

The  comition  bw,  jts  to  the  copy  before  publicatbn,  can 
uot  be  found  in  cuftonf>»  s  . 

Befoje  1732,  the  Cafe  bf  a  plraqr  before  publrcatlo'ft  ncvor 
.exited :  It  never  was  put^  ot  fuppofed.  There  is  not  a  fylla- 
ble  about  it  to  be  met  •vVith  any  where.  The  regulations^ 
the  ordinances,  th?  zGts  of  Parliament,  the.Cafes  in  PVeflmin* 
/iP-HaUt  all  relate  to  the  copy  of  books  aftqr  publication  by 
the  authors,         '/  .:■.-■  :\  '    .,  --•  .  ' 

Snce  1732,  (here  is  tJot^it^-Grdtb  be  traced  dboot  it;  ti- 
,tept  from  the  foyr  cafes  in  Chancery.  >.  -.  .• ' 

Befides,  if  all  England^  had  allowed  tliis  property  tSvo  or 
three  hundred  year^,  the  fame  ohje<5lion  would  hold^  **  that 
**  the  ufage  is  not  immemorial :"  for  ptrntirrg  v^as  naliroduceil 
in  the  reign  of  £"^«/.  4ihj  or  i/.  6th.'      ,..-:. 

From  what  fource,  thfen,  is  the  comtrfron  la^7  dfawti, 
v/hich  is  admitted  tote  li)  clear,  in  refi:^s£l  of  the  copy  bc- 
fojre  publication ?  : :  '    .     .,.  •    .    ' 

Fropi  this  argument— f—St^aufe  i.t  ?j  juft,lhat  arJ-attthor 
Ciould  reap  the  pecuniary,  profits  t>f  his  py.'n-  in~cnftfty  .and 
•labour;  It  is  juft,  that  aacthcr  (bould  not  ule  hir  name, 
.without  h'rs  cpufentj .  U  is  fit.  thsT  b'e  fliould  juid^c  when  to 
publirti,  ot  whether  he  ever  will  publifti.  [t  is  fit  he  fhoold 
^otonly  chocle the  time,  but  thfc  manncrof.priblJcaL^cnjhow 
majiy ;  what  volume ;  whit  print.  It  is  ht,-  he  fl:caldchoofc 
to  whofe  care  he  wiJl  truft  thp  accuracy  and  con*cO:ncfscf 
.the  imprcflion  ;  in.whofe  honelly  he  will  confide:,  not  tofclfli 
in  additions ;  with  other  rcafonJn^  of  the  fame  cire£l.;  -^    ■•; 

I  allow  them  fufHcient  to  (hew  "  it  is  a.'5rcezb!;tothepTia« 

>  ciples  of  rij;bt  and  wrong,.the  fitncfsof  tilings,  ccnvcnience* 

*'  and  policy,  and  therefore  to.  the  co:nmon  U-.Ty  taprctcft 

.-**  the  copy  before. pvblication,"^-  :r...  ,j  'l.u  '..  •..::.•  •■•  ,   -:'  -  * 

\-. £tit  the  r.<me icafon* hold,  aftcr.lhc  author  h-'s  publifhcd. 
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He  cad  r«p', no  pecuniary  profit,  if,  the  next  nA-iincnt  after 
lus  wofN.  comes  out,  it  may  W  pirntcd  upon  woifc  paper  and    • 
in  worfe  print,  and  in  a  cheaper  volume. 

The  Stb  of  Quet-n  ^i:n  is  ho  anlwcr.  "\^*c  :\rc  confKJcr- 
jng  the  common  law,  ujKiapriiiciplci  before  and  indcf^rndcnt 
of  that  ac^. 

The  author  may  not  only  be  deprived  of  any  profit,  but 

Icfe  the  espcncc  he  lias  been  at.     He  is  no  more  maftcrof 

the  uff  of  his  pu'n  name.     He  has  no  ccntrol  over  the  cor- 

rctSlucIs  of  his  own  work.     He  cannot  prevent  additions. 

He  cannot  retraifi  errors.     He  cannot  aincnd  ;  or  cancel  a 

t  I  faulty  edition*     Any  one  may  print,  pirate,  and  perpetuate 

.  I  the  impcrfedlioiis,  to  tlie  difgracc  and  againll  the  will  of  the 

'  ajuthor;  may  propagate  fcntimcnts  under  his  name,  which 

i  he  difapprovcs,  repents  and  is  afliamed  of.     He  can  exercifc 

^     ;  no  difcretion  as  to  the  raatvner  in  which,  or  the  pcrfons  bf 

*^'  whom  his  v.'ork  fliall  be  pubhlhed. 

For  thefe  and  many  more  rcafons,  it  fccms  to  mc  juft  and 
fit,  *'  to  protetfl  the  copy  after  publication,** 

All  objc<flions  which  liold  as  much  to  the  kind  of  property 
before,  as  to  the  kind  of  properly  after  publication,  go  for 
nothing  :  tlicy  prove  too  much. 

There  is  ro  [>eculiar  objedlion  to  the  property  after,  ex- 
cept, *'  that  die  copy  is  neceCQirily  made  common,  after  the 
book  is  once  publiflied.** 

Does  a  transfer  of  paper  vijxjn  which  it  is  printed,  nccef- 
farily  transfer  the  coi)y,  more  tliaa  the  transfer  of  paper 
xipon  which  the  book  is  written  ? 
-  The  arguiTient  turns  in  a  circle.  "  Tlie  copy  is  mad©: 
common,,  bbcaufe  the  law  does  not  protocl  it :  and  the  law. 
cannot  protect  it,  becaufe  it  is  rcade  comnion." 

The  author  does  not  mean  to  make  it  common:  and  if 

thio  law   fays  ♦'  He  ought  to  have  the  copy  after  publica* 

tion,"  it  is  a  feveral  property,  eafiJy  protedlcd,  afcertained^ 

•/  ■  -  and  fecured.:  .  ^  _;     •    .     .  ;, 

•    •'  .'.The  v/hole  then  tnufl  finally  refolvc  in  thi5*<juc/lion, 

v,  '  --■  -    **  M'^htther  it  is  agreeable  to  natural  principles,  moraljuflico 

^  and  Stnefs,  ta  allow  hJm  tlic  copy,  after  publication,  as  well' "" 

.',  /  '     as .befbre.*Vy :  .     -^i^.^      •  .    ;  •         , 

'■•••  y.       "•"      The  general  confent  of^this  kingdom,  for  ages,  is  on  tho  ^ 

•  afStrcative  fide..  The  legislative  authority  has  taken  it  fur 

grrntcd;  and-interpofed  penalties  to  prctcd  it  for  a  time,  j' 

Thefihgle  c  pin  ion  of;  fuch  a.nian,^  Afu'im^  fprakiugt 

aftct  much  ccnGderation  'upon  the  vcTy  point,  is  Hrongrf 

.    tli-n  anv  inferences^  Uonx  gaihcrin?  acorai  and  feizing  a  va» 

.  '■:■  i;?-.  Vol.^Jf.  ^j:;.;^- :.:V  ■-.■  >^.0..^:  cant 
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cant  piece  of  ground  ;  when  thc%vrircrt,  fo  faf  from  thmK* 
ing  of  the  very  point,  fjptak  of  an  imaginary  ftatc  of  nat\jr«. 
before  the  invention  of  Ifetters; 

1  he  juciicinl  opinions  of  thofc  Eminent  lav.'ycrs  and  great 
men  who  gtantcd  or  continued  injun^Slions,  in  cafes  after 
publication,  not  within  8  Queen  jf^nn  ;  uncontraditfletJ  by 
any  book,  judgment,  or  faying  ;  mufl  weigh  in  any  qucl- 
tion  of  law  ;  much  ruore,  in  a  queftion  of  mere  tlieory  and 
fpcculation  as  to  what  i$  agreeable  or  repugnant  to  natural 
principles.  I  look  upon  thefe  injunj^ions,  as  equal  to  any 
final  decree. 

Whoever  has  attended  tlie  Court  of  Chancery,  knows 
tliat  if  an  injund\ion  in  the  nature  of  an  injunilion  to  ftay 
•wafte,  is  granted,  upon  motion,  or  continued  after  anfwerj- 
it  is  in  vain  to  go  to  hearing.  For,  fuch  an  injundiion 
no'er  is  granted  upon  motion,  unlcfs  the  legal  property  of 
the  plaintiff  be  made  out ;  nor  continued  after  anfwer,  unlets 
it  flill  remains  dear,  allowing  all  the  defendant  has  {aid.  In 
fu?h  a  cafe,  the  defendant  is  always  advifcd,  either  to  ac* 
quiefcc,  or  appeal  :  for,  he  never  can  make  a  better  defence 
than  is  flatcd  upon  his  own  anfwer. 

This  cafe  is  not  fent  hither  from  the  Court  of  Cliancery^ 
upon  any  doubt  of  theirs.  There  never  was  a  doubt  in  the 
Court  of  Chancery,  till  a  doubt  was  raifed  tliere  from  dc* 
cencY,  upon  a  fuppofed  doubt  in  this  Court,  in  the  cafe  of 
Tenfon  and  Collins.  There  is  not  an  inftance  of  zx\  injunc- 
tion refufed,  till  it  was  refufed  upon  the  grounds  of  tliat 
doubt.  The  Court  of  Chancery  never  grant  injunftions  in 
cafes  of  this  kind,  where  there  is  any  doubt.  Therefore  they 
r:fuftd  it,  when  they  thought  there  was  a  doubt.  That  cafe  was 
argued  twice,  with  folcmnity:  and  after  the  fccond  argu- 
ment, "it  was  referred  to  the  Exchequer  Chamber,  to  be 
argued  before  all  the  Judges.  - 

'  That  reference  did  not  arife  frcni  any^dilference  of  opi* 
nion,  or  difficulty  among  us.  On  tTie  contrary,  wc  fufpeSed 
collafion  ;  and-that  if  we  gave  judgment  for  the  pla'titifF, 
there  certainly  would  be  no  writ  of  error.  Wc  wiflied  to 
take  the  cpinicAi  of  all  the  Judges.  VJc  were  afterwards 
cleaJ-ly  informed  of  the  truth  of  the  coUuCoa :  and  therefore 
the  caufe  prcrceded  no  further.  ■/      '-' 

But  whilc^  it  hung  under  this  sppearance-of  diCcuIiy, 
there  w?s  fi;ffinent  ground  fpr  the  Court  of  Chancery  to  fay, 
«*  the  pro;>cr:y  wci  doul^ful."  They  did  not  f;nd  itralaw: 
fhey  It-ft  the  party  to  follow  his  legal  remedy;  A  {!oub:ftil 
legal  .title  murt  be  tried  at  law,  before  it  can  be  made  th» 
^roandofan  injundlon.    Jnjundionsof  this kiiid  arc ri^^tly 


'  ' 
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'  .-  ■'.  c-n^  properly  rcfu fed.'  In  a  doublful  cafe,  it  wculd  be  im- 
ruity  to  gmnt  tlicm ;'  bccnufc,  if  it  ^IjouIiJ  come  out  "  that 
the  pl.iihtifF  ha^  no  legal  title,"  tSic  dL-fcndani  is  injured  by 
the  injun(Slion,  and  can  have  no  rcp.Tratjpn. 

If  it  is  agreeable  to  natural  principles,  to  allow  the  copy 
after  publicntion,  I  am   varmiitcd  by  tlic  admifTioii  which 
allows  it  before  publication,  to  fay,  "  This  is  <:o:nir.on  law," 
'  '         There  is  another  admiflioii  equally  coijclufjvc. 

i  It  is,  and  has  all  along  been  admitted,  "  tlpt  by  the  com- 

;  mon  law,  the  king's  copy  continues  after  publication;  and 

[  that  the  unanimous  judgment  of  this  court,  in  tjie  cafe  of 

,'  Bajhctt  and  the  Umvcrfuy  o{  Carnbridge^  is  right." 

\  "The  king  has  no  property  in  the  art  of  printing.     The  ri- 

i  (diculous  conceit  of  Aikhii  was  exploded  at  the  time. 

1        .  The  king  has  no  authority  to  reftrain  the  profs,  on  account 

:  of  the  fubjetft-matter  upon   which  the  author  Wijtcs,  or  his 

manner  of  treating  it. 
\  The  king  cannot,  by  law,  grant  an  excIuHvc  privilege  lo 

'  print  any  book  which  does  not  belong  to  himfcif. 

Crown-copies  arc,  as  in  the  cafe  of  an  author,  civil  pro- 
perty; which  is  deduced,  as  in  the  cafe  of  an  autlior,  from 
J  -         the  king's  right  of  original  publication.     Tiic  kind  of  pro- 

pcrty  in  the  crown  or  9  patentee  from  tiic  crown,  is  juft  llic 
fame;  incorporeal,  incjpablc  of  viokition  but  by  a  civil  in- 
.  j^^»  *"^'^  o^^y  ^o  ^  vindicated  by  the  fame  remedy,  ao  9c- 

\  "tion  upon  the  cafe,  or  a  bill  in  equitv. 

There  were  rio  ijueftions  in  /f'rjir:':};jirr-H^!!f  before  thfi 
Kefloration,  as  to  crown  copies.  The  rcafon  is  very  cjbvious: 
Jt  will  occur  to  every  one  that  hears  me.  The  faci,  how- 
ever, is  (q:  there  were  none,  before  the  Reilor^tion. 

Ujxjn  every. patent  which  has  been  litigated  fmce,  the 
counfel  for  the  patentee,  [v.-hatevcr  clfe  ir.ight  be  tlirowti 
out,  or  whatever  encouragement  they  might  have,  bctwccri 
the  Redoration  and  Revolution,  to  throw  out  notions  of  powr 
pr  and  prerogative,)  have  t.orturcd  their  invention,  to  {lan4 
.  upon  property. 

Upon  Rcllt^i  yfbr'idgenienty   tbcy  argued  fro:\)  the  ycari- 

books,  which  are  there  abridged,  "  That  the  year-books  havf 

'jngbccn  compiled  at   the   king's  exjx:nce,  were  the  kin;;*s 

property,  and  therefore  ;he  printing  qf  them  belonged  \o  his 

patcntc^.'*     \.      ~       .    I 

Upon  Croke*i  Rcpcrjs^  they  contended,  **  That  the  king 

paid  the  fudges  \vho  made  ihedccilions:  -F.rfo,  tlic  dccifions 

y.' ere  his.'-    The  judges  of  li'fjlnuvjlcr  H..:l  iliought,  Lhcy 

-bebn^d  to  ibc  author  j  that  i>;,  lo  the  purchafcr  froia,  or 

.-■■*".  o>  i>^« 
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t^c  executor  of  the  author :  But,  fo  far  thecontroverfy  turned 
upon  propcrtv.    - 

Jn  Snncwr's  cafe,  I  ^/"^A  256.  (who  printed  Gadlury'% 
Almaiuc,  without  leave  of  the  Stationers  Company,  wfv> 
had  a  patent  for  the  fole  printing  of  Almanacs,)  Pimhnicn 
rcfortcd  to  property.  He  argued  (bclides  arguing  from  the 
prerogative,)  *'  that  an  almanac  has  no  certain  author: 
tlicicforc  the  king  has  the  property,  and  hy  confcqucncc 
inay  grant  his  property."  It  was  far  fetched,  and  it  is  truly 
faid,  *'  that  the  cojifequence  did  not  follow."  For,  if  there 
ucs  no  certain  author,  the  property  would  nolhc  the  king's, 
but  common.  Pcjr.hcrton  was  a  very  able  lawyer;  and  faw 
the  ncccfTity  of  getting  at  property,  if  he  could  make  it  out. 

All  the  decrees  in  Chancery,  and  the  judgments  at  com- 
mon law  upon  almanacs,  are  now  out  of  tlie  cafe,  and  all  the 
doi^rine  of  prerogative  rejected,  by  what  was  done  in  the  cafe 
of  the  StatioKcrs  Cvmf<any  and  Pat  tridge. 

It  came  on,  in  the  year  1 709,  before  Lord  Cozvpcr,  on  con- 
tinuing the  injunction.  Theic  is  no  report  of  it,  I  believf, 
in  print:  at  leaf>,  I  have  not  fccn  any.  I  have  read  the  hill 
and  anfwer.  The  bill  puts  it  upcn  all  the  prerogative  no- 
tions of  power ;  and  infills,  that  the  king's  patentee  had  a 
iolc  cxclufive  right  of  ]5rinting  almanacs.  The  anfwer  inGfls, 
that  thtfe  were  extravagant  illegal  notions;  that  they  were 
taken  x;p  at  times  v.-hen  the  prerogative  ran  high,  and  when 
tlic  difpenfing  power  was  allowed :  and  it  infills,  that  tiie 
qucftion  ought, fince  the  Revolution,  to  be  argued  upon  pro- 
]^LT  piinciplcs,  confident  with  the  rights  and  privileges  of  the 
fubiecS.  The  defendants  denied  the  Authority  of  all  the 
cafes  llatcd  by  the  bill,  as  far  as  they  wept  upon  prerogative 
right.     Lord  Cc'.vpcr  continued  the  injun<ftion  till  hearing. 

■  I  have  cfSce-copics  of  all  the  orders  and  p'eas  that  were  cited : 

■  I  dare  fay,  I  have  thirty  or  forty  of  them.     It  appears,  that 
thcfe  decrees  were  all  rt-ad  ;  and  t-ti't  the  judgment  of  the 

'Hcufe  of  Lpnls  was  read  and  gone  through.  \j^x^  Har- 
«7;;/  aficrwards  heard  the  caufe.  He  did  nor  chocfe,  in  a 
"  cafe  about  almanacs,  to  decide  upon  piercgative.  He  there- 
fore made  a  cafe  of  it,  for  the  opinion  ot  ibiscourt;  Lord 
P<?? ^rr  being  then  Chief  Jufticc.  This  c<>Urt,  fo-.fara^  it 
Nveni,  inclined  ajrainft  tl>e  ri;ihtof  tliecrc't'vn  Jn^lTnanaci, 
But,  fo  this  hour,  it  has  never  been  determined :  arul  the  io- 
jujiclion  granted  by  Lord  Cou'/)fr  ftiJl  continiies.^*  •  -'j  *'  ' 
■'  I'havc  iV.At-.'.-r'b  manufcript  report  (and  have  had  It^rtibny 
years),  of  what  pafilil  in  this<rcurt  irt  the  Courfe  of-L^e^arrnj- 
Bient  cf  tiki's  cafe  cf  tlie  Ccmpar/y  tf-  Si^ticuits^ngzlnfiPcy'-l 
f^.age,  X^p  pot  know  wlictxiCP,  it  i>  got  Into  print:'  1  have; 
■':    u'     -.'■'■'  '  •  ■    net 
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r?t  fccn  it  in  piint,  Mr.  I'ork  hnd  a  copy  of  it,  ulicn  lic-ir- 
cucil  tlic  cafe  ct  the  UnhcrJitsDfCaribritlye  anil  Jin/JirU,  Mr. 
\Su!l:t\i{  .nrgvicd  for  the  (iclcnJai)t  Fartricigc:  irir  /'<.vr  X;?/-*, 
for  the  plnintiris. 

I  will  ftatc  to  yon,  fo  far  as  is  mntcrial  to  the  nrr^umrnt, 
how  they  put  it,  and  the  only  grqunds  that  they  t]iou^\u  te- 
nable. 

Mr.  Sa!ke!({,  after*  pofitivcly  and  c:!ipreniy  ili.'iiving  anvjuc- 

ro^ativc  in  the  crown  over  the  prcfs,  or  any  power  to  gm:< 

any  cxclnfive  privilege,  fay?,  *'   I  tcke  the  rub,  in  all  thclc 

cafes  to  be,  that  where  the  crown  has  a"  property  or  right  cif 

copy,  the  king  may  grant  it.  The  crown  may  grant  tlie  lo'jt; 

printing  of  Bibles  in  llic  Engljfh  tranflation  ;   bccaufc  it  was 

made  at  the  king's  cljargc.     The  fame  rcafon  holds,  as  to 

^  ihe  .^atutcs,  vcar-books,  and  common  praycr-hookb." 

i  ^ir  Peter  Ki'J^y  for  the  plaintiffs,  argues  thus — (throwing 

'  out,  ?t  the  fame  time,  the  things  that  1  have  alreruly  mcnt*- 

;  encd  ;  though  he  does  not  fecm  fo  be  verv  fcrious  in  it — ) 

j  **i  axgue,  that  if  the  crown  has  a  right  to  the  Common-Prav- 

;  cr-Book,  it  has  a  right  to  every  part  of  it.    And  the  calendar 

j  is  3  part  of  the  Common-Praycr-Book      And  an  iUnanac  a 

^  the  /nmc  thing  with  the  calendar,  &c." 

t  Parker^  Chief  Jufticc,  fpcaks  to  nothing  fnid  nt  the  tnr,  . 

i  but  only  **  whether  the  calendar  is  part  cfthc  Coiiimon- 

\  Prayer-Book  "    And  as  to  tliat,  he  goes  hack  r.b  f.:r  as  tothr 

1  council  of  Nice;  and  doubts  whether  it  is,  or  rntlicr  indeed 

1  thinks  that  it  is  not  part  of  it:  he  fays,  it  mav  be  an  jndex, 

i  but  is  no  part  of  it.  ' 

j  Mr.   Juftice  Pcive/l  fays—"  You  mnft  diftingoifh  tliis 

from  the  cooimon  cafes  of  monopoTies;  bv  fhcwing  l"c»mc  pro- 
;  perty  ia  the  crown,  and  brir.ging  it  within  the  cafe  of  tlic 

'■  Common- Praycr-Book,"     And  he  rather  inclined  to  tJiink, 

'.  "that  nhiianacs  might  be  the  king's;"  bccaufc  there  is'a 

-  trial  by  almanacs. 

t  -     To  which,  Lord  Parker  replied,  '*  that  he  never  heard  of 

fuch  a  thing  as  a  trial  hv  r.imanac."  ••.      I 

lliey  leave  it  upon  tli:5.  It  flocd  -.vrr,  for  anrthcr  nrrir- 
ment,  to  Tec  if  ihcy  could  make  it  like  the  cafe  of  the  Coitv- 
-jroa-Prayer-Bcok.  1  do  not  know  what  happened  after- 
'Ti'ards:  but  there  never  was  any  judgment ;  and  thoiigli  I 
•Jbavc  rD3dc,{lri£k  enquiry,  I  do  not  find  that  there  was  tier 
•any  cpiiTran  given.-'  ■"'.■'■'•  -'•-••  •      v'  ••;«; 

ivi  ht::i:r(l  Lord  Jlarel-urlckc  fny  whnt  Mr.  Jufiicc  /r/Iles^m 
.  ■■<juotcd,  as^to  thcfc  arguments  from  property'  in  fuppcrtci'tiic 
r.    •J''PS^sxi£hr».fcccciraniy..inf;:rTiQ^  anavithoi-'s. 

.    :  Y>>5  .'■■:...<..     ;    •         ■     •  -  ■         The 
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Ttie  Cafe  t>^  B.fjiett  and  the  Vrsverjjty  of  Cctrnir'Jgc -vrfy 
then  depending  in  this  Court,  when  l^rd  HorJivickc  made 
Tife  of  that  exprrflioa  or  argument:  It  has,  fmcc  been  deter- 
mined. \Vc  had  no  idea  of  any  picrogarivc  in  llie  crown 
over  the  prcfe ;  or  of  any  power  to  rcftrain  it  by  cxcludvc 
privileges,  or  of  any  power  to  control  the  fubjci^l-matter  on 
which  a  cnan  might  •write,  or  the  manner  in  which  he  might 
treat  it.  Wc  refted  upon  piopert}'  from  the  king's  right  of 
criginal  pubhcatioru 

A£ts  of  parhamcnt  arc  the  worlcs  of  die  Icgiflnture :  and 
the  publication  of  Xhcm  has  always  belonged  to  the  king,  as 
th«  executive  part,  and  as  tlic  head  and  fovereign. 

The  ?ut  of  printing  has  oiJy  varied  the  mode.  ArvJ, 
tfiough  printing  be  witliin  legal  memory,  %tc  thought  the 
xi&ge  fi^KX  the  invention  of  printing,  Tcry  materiaL 

^\Tioevcr  jocks  into  Mr.  IVi's  argument,  upon  which 
the  opinion  of  the  Court  in  that  fafein  a  great  mcafurc  went* 
(I  do  not  fay  throughout,  but  in  a  great  meafure,)  will  fee 
the  great  pains  he  takes  to  {hew  tl:e  original  property  in  the 
crown, 

Though  the  king  may  grsnt  a  concurrent  right ;  for,  m 
lh.-;t  cafe  tl'.c  grant  was  of  concurrent  right,  and  he  might 
^rxTii  it  to  ten  thtufand  ;  he  might  grant  it  to  every  nr>ember 
of  the  Siationcis  Company  ;  he  might  gi ant  it  to  every  book- 
fitlkr ;)  we  hud  no  idea  *'  that  the  £rl1  edition  of  af^s  of  par- 
lianrcnt  made  the  ccp«r  common."  And  yet  any  man  may 
trajifcribc  an  a£t  cf  parliament,  or  a  record  :  and  any  perfon 
may  make  Jabourious  Searches  and  abftracls  from  records,  and 
have  a  ri^ht  to  print  thera. 

Lord  tJard'Micke  had  ^'cfore  reafoned  in  the  fame  ^^ay,  \rx 
t^ic  cafe  of  J/*i7jij  and  others  agalnft  Ozcen  and  others,  on 
8th  j^fr'il  1755,  relating  to  the  Sefiicns-Papcr.  The  plain- 
1151%  had  bought  the  fcflicns  paper  of  my  Lord  Mayor,  and 
"Ijad  (I  think)  given  him  an  hs-ndred  guineas  for  it.  And 
Kpoa  an  ^frdavit  **  that  the*  Lord  Mayor  had  always  ap- 
pointed the  printers  oi  that  paper;  and  that  ifwnsufual  for 
the  Lord  Mavor  tot^ke  a  fum  cf  money  for  it ;  :md  that  the 
^rfcndant  had  pirated  it ;  Lord  Harc/ii-:chc  confidered  the 
grant  -as  property  in  the  copy,  and  granted  the  injun(S:ior\ 
upon  the  foot  of  property ;  and  never  dreamt  **  ^.at  the  ftril 
edition  of  it  made  it  commou."  This  was  acrraicfccd  vmden 
and  the  defendants  were  not  advifcd  toprcoccd  farther.  No- 
thing is  more  manifeft,  than  that  the  injun£blon  prcxecded 
upon  the  infrmgrmcnt  of  the  phintifTs  property :  for,  as  a 
coatcmpl  of  the  Court  of  ^iC  0,'J  S^r^Uy,  ihc  Coaii  cf  Caa- 
'-    •  .  eery 
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•  Ccrv  troulcJ  nolluvc  intcrfcrci     Eat  they  vrere  of  opiirton 
**  tfu-Jt  the  copy  tras  traccferrcd  to  the  f'liintiiF,  and  that  it 

f  was  uot  made  comtncn  by  ti:c  £rfl  publiczlicai." 
!  If  tl>c  comcion  l^u'  be  fo  in  thcfc  caf^,  it  m'iS  alfo  b*  H"j 

[  in  the  cafe  of  an  author.     All  the  rrafoning  "  tha  fubt- 

•  <q'jcnt  editions  lliould  bs  corrofV^"  hclils  cq j:J!v  to  aa  auiSor. 

}  His  rujneou^lit  rtot  to  be  ufed,  sgaiafi  his  will.    Jt  h  in  r:.- 

'  niry,  by  a  fauity,  ignorant  and  iuaarte^  cuilloxi,  to  difgrac- 

\  his  Ci  ork  and  millead  the  reader. 

I  The  copy  of  die  Hebreza  Bible,  tV.e  Cr^^rf-  Tcfbtcent,  cr 

I  the  Sfptucgin  docs  ni>t  belcr:;;  to  the  ting:  It  is  common, 

I  But  the  Ejtgllfh  tranilatiDn  he  bought :  Therefore  it  has  bcca 

i  conduded  to  be  his  propertv-     if  any  man  {hoald  turn  t*ic 

4  Pfalms,  or  the  writings  of  5j/i,-7j:r,  or  jii,   iato  vcrfc,  the 

I  ^ing  couU  not  ftop  tijc  printing  or  fale  of  fuch  a  r^xjrk:  h.  A 

\  the  rJthor''s  work.     1"he  Ling  hz^  no  pon^er  or  conlroloicr 

•  the  fu!>jc3<9-matier:  his  pcirer  refls  in  propert)'.     His  nhcic 
•i  i'ig^l  ^ells  upon  the  foundation  of  prope.^  :n  the  copy  by 

^  the  common  law.     What  other  ground  can  dicrc  be  for  the 

ting's  having  a  prTopcrty  in  the   Latin  Gramniar,  ('which  2« 
J  one  of  the  ai»ci«rreft  copits,")  than  that  in  wiS  oric,lnallv  com- 

;  poled  at  his  cipcncc  r  V.'hatcvcr  the  cornnion  J^ar  fays  d 

t  pax-pciry  in  die  lying's  cafe,  from  analog)'  to  the  cafet^aa- 

■  '^  thors,  lEuft  holdcoacluilyely,  in  my  app:cher.i';on,  wilb  ic- 

1  S-^d  to  authors. 

'  i  a''.<ra)'s  thought  the  objeclion  frcn:i  the  A.^.  of  Parlia- 

Cleat,- the  fcoH   piau'Iihl«.     it  has  gtr.erailv  iirjck,  at  ^ft 

vkror.     Eut  open  confidc-ation,  it  is,  I  ihinv:,   imp'^blc  t3 

I   '  imp'y  this  aA  into  an  abolition  of  the  coasmon-la'JP  right,  if 

,,  if  did  cxiil ;  or  isto  a  <leclai2.cica  **  that  no  Uich  ri^ht  ever 

!    \  exiflrd.''  . 

The  bill  ^Tras  bvciighl  in,  \:pon  the  petlt'or  of  &-e  ^opric- 
tors,  to  lecure  Lheir  property  for  eve*,  bv  penalties;  tliE  oiilr 
iva;  in  which  they  thought  it  couid  be  fecuicJ ;  having  had 
iio  espcTfcnce  cf  any  ether  ;  there  bting  no  c.xarrple  of  an 
ailKJii  .^t  law  tried,  or  z'jy  idea  **  ih-t  a  L.li  ucrlu  Jx  foraa 
injundJicn  ind  relief  in  equity." 

An  a»ierado(i  vras  tnadc  in  the  ccTunrttec,  to  rcllr>io  the 
porpttuai  into  a  <emjK)rary  fecuntv. 

The  ar^ucaent  tlra-An  from  the  c'.iJufc  to  regulate  the  Brice 
cf  hocks,  cacRot  hdd.  .That  cbufc  goes  ij  all  bocks;  it 
{jo-pctuai  ;  and  foi'.a^-s  the  aci  of  //.  8. 

I'he  -arortii  *-  no  Icngtr"  add  nothing  to  thj  fetifr; 
«hich  is  cxi^Jilj- the  fioc^  ubtii?r  Lh-fc  ij-crJs  arc  nJ-l'd, 
«t  ZWL  ■  .      ^     . 

The 
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The  word  "  vefting»"  in  the  title,  cannot  be  argiird  fronr* 
as  dccbraiory  "  that  there  was  no  proiierty  before."  The 
title  is  but  once  read  ;  anJ  is  no  part  of  the  afl.     In  the  j 

bodv,  the  word  ''  ft  cured"  is  made  ufc  of.  j 

Had  there  iicen  the  Icart  intention  to  take  or  dcclaie  away  i 

every  pretence  uf  right  at  the  common   law,  it  would  have  I 

been  exprefi.lv  eiud^ed ;  and  tliere  muft  liave  been  a  new  j 

pre2ml.>le,  toully  djllcrcnt  from  lliat  which  now  fiands.  ,  j 

But  tb.e  legifiature  has  not  Icjft  their  meaning  to  be  found 
out  by  Jocjfe  conjeclures.     The  preamble  certainly  proceeds  I 

upon  the  f;rour.d  of  a  right  of  property,  having  been  violated  ^  i 

and  might  be  argued  from,  as  au  allow.uice  or  confirmation.  I 

of  fuch  a  right  at  the  common  law.     The  remedy  enacted  j 

againfl   the  violation  of  it  being  only  temporary,    might  bcr'  j 

argued  fiom,  as  implying   '•  there  exifted  no  right  but  what.  I 

•woi  fecured  by  the  acft."  Therefore  :i\\  exprefs  faving  is 
added,  '*  that  nothing  in  this  adl  contained  ihall  extend  or 
be  conftrued  to  extend  to  prejudice  or  confirm  any  right, 
&c."  **  Any  right"  is,  manifeflly,  anv  other  fight  than 
the  tetm  fecured  by  the  a£t.  The  afl  fpeaks  of  no  riglit 
vwhaxlbever,  but  that  of  autliors,  or  derived  from  them.  No 
other  right  could  |>6llibly  be  prejudiced  or  confirmed  by  any 
cxprefhon  in  the  a£t.  The  words  of  die  faving  are  adapted 
to  this  right :  '*  Book  or  copy  already  printed,  or  hereafter 
to  be  printed — ."  Thev  are  not  applicable  to  prerogative 
copies.  If  letters  patent  to  an  author  or  his  afligns  could 
give  any  right,  they  might  come  under  the  generality  of  tlic 
laving.  But,  fo  }i  tie  was  fuch  a  right  in  the  contempla- 
tion- of  the  legiiiature,  that  there  is  not  a  word  about  pa- 
tents in  the  whole  :;£l.  Could  they  have  given  any  right, 
it  was  not  wonJi  laving  ;  becaufe  it  never  exceeded  fourteeiii 
yean. 

It  was  rtrongly  urgec*,  *'  that  a  common  law  right  could 
rotcxifti  becaufe  there  was  no  .time  from  which  it  ceuld 
be  laid  to  attach  or  begin  :"  wliTrcas  the  ftatute  property 
was  arl'ccrtaincd  by  and  comrr.enced  from  the  entry.  .  . 

l^'ndoubtedlv,  the  previous  entry  is  a  condition  iipor» 
which  all  tlip  fecurity  given  by  the  flatutc  depends:  and  if 
fvcr}'  man  w.ns  intitled  to  print,  without  the  auth',r's  con-j 
lent,  l>dorc  this  aft,  jio  body  can  be  qucflioncd  foir  fo  pri. ic- 
ing fincc  the  act,  lx;torc  an  entry.  Nay,  the  offence'  being 
newly  created,  it  can  only  be  profccuted  by -the  rcmcjlici 
prtlcril)cd,  and  within  the  limited  time  of  tlirce  months,  t 
.  But.tlie  Court  ut  Chancery  has  uniformly  proceeded  upon 
a  CQiTtrary  conflrudlon.  They  corJidercd  the  ai5V,  not  a» 
-'       -  crcatiiig^ , 


CTtiiting  a  rtew  offence,  t>ut  'ii  givins;  an  aJcJitional  fecurlty 

to  a  piopilctor  grieved,  and  gnvc  relief,  witliout  regard  to 

anv  of  the  provilions  in  the  nd\,  or  whether  the  term  was  or 

i  was  not  expired.     No   injuntflion  can  he  obtained,   till  the 

'"  Court  is  fatisfied  **  that  the  plaititifFhas  a  clear  K;;il  rijht." 

[  And  where,  for  the  fake  of  the  relief,  the  Court  of  Chancery 

i  proceeds  upon  a  ground  of  common  or  ftntutc  law,  their 

judirnients  are  precedents  of  high  authority  in  all  the  Courts 

\  of  JFc/lmiuJh'r  Hall. 

)  His  Lordfliip  adopted  and  referred  to  other  obfervations 

[  niaJe  upon  the  a6t  .by  the  two  Judges  who  fpoke  firft:—- 

I  And  then  concluded  thus     ■ 

\  I  defire  to  be  underftood,  that  it  is  upon  this  fpccial  ver- 

»  didi,  I  give  my  opinion.     Every   remark   which  has  "been 

\  made,  as  to  what  is  and  what  is  not   found,  1  ccnfidcr  as 

J  material.     TTie  variation  of  any  one  of  the  circumftances 

;,  may  change  the  merits  of  the   queftion  :  tlie  variation  of 

:  Tome,  certainly  would.     Every  cafe,  where  fuch  variatioa 

I  srifcs,  will  {land  upon  its  own  particular  ground  ;  and  will 

*  not  be  concluded  by  this  judgment. 

J  The  fubje(5l  at  large  is  cxhauflcd  :  and  therefore  I  have 

I  not  gone  into  it.     I  have  had  frequent  opportunities  to  cort- 

I  liderofit.     I  have  travelled  in  it  for  many  years,     ivis 

1  counfel  in  mod  of  the  cafes  which  have  been  cited  frora 

■  Chancery:  I  have  copies 'of  all,  from   the  rcgifler  book. 

^  The  firll  cafe  of  A1iho7i%  Paradifc  Left  was  upon  my  rao- 

?  .   tion.     I  argued  the  fecond :  which  was  folemnly  argued,  by 

♦  one  on  each  fide.  I  argued  the  cafe  of  Afillar  againft  Kln- 
i  caidy  in  the  Houfe  of  Lords.  Many  of  the  precedents  were 
;  tried  by  my  advice.  The  accurate  and  elaborate  invclliga- 
\  tion  of  the  matter,  in  this  caufe,  and  in  the  former  cafe  of 
;;  Tcnfcn  and  Collins,  has  coafirmcd  me  in  what  I  always  In- 
1  dined  to  think,  **  That  the  Court  of  Chancery  did  right, 
.  ia  giving  relief  upon  the  foundation  of  a  legal  property  ia 
X  Authors;  independent  of  the  entry,  the  term  for  years,  and 

2II  the  other  provifions  anneried  to  the  fccurity  given  by  the 

3iQ.:*        '  .,  .    ■ 

Therefore  ray  opinion  is — "  Tlint  judgment  be  for  tlie 
.  pl2>nnff,"  Burr-jvfs  Bspzrts^  I3iO>  ^-  ^-  ^1^'^' 

Thus  then  in  the  Court  of  Kind's  Bench  it  was  diter- 
•     mined  by  three  Jud^.c5,  viz.  U'llltiy  Jfr.rii  and  Manlf-cld 
ag^ainft  1  at.'Sf  that  there  is  a  common  law  ri"ht  of  an  author 
to  bis  CQ^-ft  £ad  that  it  h  n-.t  r.-'  -n  nway  by  the  8th  -<*b;. 

'^*^:,^0t,ll.  '  ?  The 
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The  qucftion  however  did  not  reft  here,  tJiough  in  this  ' 
particular  cafe  llic  pIuiiitifF  Millar  was  fo  foituna.tc  u  to 
fuccecd. 

In  about  four  years  after  a  fimilar  difpute  arofc  l>ctwecri 
T)c)iuld['^n  and  Bcckct^  which  came  before  the  Court  of 
Chanceiv,  wlicn  tlic  Lord  Chancellor  decreed  in  confor- 
mity with  the  above  determination  of  the  Court  of  King's 
Bench  :  from  tliis  decree,  there  was  an  appeal  to  the  Houfc 
of  Lords,  where  it  was  ordered  that  the  twelve  Judges 
flioulJ  fcpaiatcly  give  their  opinions  on  the  fubje<5t :  aiid 
for  that  purpofe  tlic  following  queflions  were  ftated. 

1.  Whether  at  comm6n  law,  an  author  of  any  book  or 
literary  compofition  had  the  fole  right  of  ftrfl  printing  and 
publifhing  the  fame  for  fale ;  and  might  bring  an  a6\ion 
agninfl  any  perfon  who  printed  publifhed  and  fold  the  fame 
without  his  confent? 

2.  If  the  author  had  fuch  right  originally,  did  the  law 
take  it  away,  upon  his  printing  and  publifhing  fuch  book  or 
literary  compofition :  and  might  any  perfon  afterward  re- 
print and   fell,  for  his  own   benefit,  fuch  book  or  literary  ' 
compofition,  againfl.  the  will  of  the  author? 

3.  if  fuch  ai5tion  would  have  lain  at  common  law,  is  it 
taTien  away  by  the  Aatute  of  8th  Ann  ?  And  is  an  author, 
by  the  faid  flatute  precluded  from  every  remedy,  except  on 
the  foundation  of  the  faid  fiatute  and  on  the  terras  and  con- 
ditions prefcrlbcd  thereby  ? 

Whereupon,  the  Judges  defire'd  that  fome  time  might  be 
allowed  them  for  that  perpofe. 

On  the  15th  of  February  1774,  the  Judges  gave  their 
opinions. — Lord  Jiiansfield  did  not  fpeak,  it  being  very 
unufual,  (from  reafons  of  delicacy)  for  a  Peer  to  fup- 
port  his  own  judgment,  .upon  an  appeal  to  the  Houfe  of 
Lords. 

Out  of  the  eleven  Judges,  there  were  eight  to  three,  in 
the  afRrmativc  on  the  firft  quclVion.  Seven  to  four  in  the 
negative  on  the  fecond  queftlon.  Six  to  five  in  the  affirma- 
tive of  the  third  qucftion. 

So  that  the  dccifion  of  the  Court  of  King*s  Bench,  and 
the  decree  of  the  Court  of  Chancery  was  overturned  by  this 
dccifion  o^  tlie  majority  of  the  twelve  Judge?,  and  the  lavv 
.fettled  as  follows.  That  an  author  had  at  common  law  a 
property  in  his  work,  and  the  folc  right  of  printing  and  pub- 
Iifiiing  the  fame,  and  that  when  printed  or  publiHied,  the. 
law  ^id  not  tj!x-  this  right  away,  but  that  by  the  i!\ahatc  8th 
...►.,.■  .  '    Aratt 
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;;    •  jfnn^  an  author  has  now  no  copy-right,  after  the  cxpiratiob 
■''     •    of  the  fcvcral  terms  created  thereby. 


The  Umverfities  were  al.umed  at  the  confcijiiencc  of  this 
determination,  and  applied  for  and  obtained  an  a6l  of  par- 
liament cftablilliing  in  perpetuity,  their  ri^ht  to  all  the 
cop'"^  given  them  licretoforc,  or  which  might  licrcnfrcr  be 
gh en  to  or  acquired  by  them-  This  was  done,  by  Aatutc 
15  Geo.  III.  c.  53.  A.  D.  1775,  bcfiJcs  wliich  tliis  latter  aft 
alfo  amended  the  acl  of  8th  y//??/,  rcfpcifling  the  rcgiftering 
the  work  at  Stationer's  Hall ;  in  doing  which,  the  title  to 
the  copy  of-  the  whole  book  and  every  volume  thereof,  muft 
now  be  entered. 


ENGRAVING,   DESIGNING,  AND 
•     .  .  ETCHING. 

AS  we  have  been  fo  full  on  the  fubjcct  of  Literary  Pro- 
perty, it  may  not  be  amifs  here  to  deviate  fo  far  from 
our  immediate  attention  to  Lord  A'lc<7ufiild\  dcciGons  as 
to  infcrt  the  lav/s  refpecling,  Property'  in  Engraving,  Deflgn- 
jng  and  Etching,  which  leem  to  have  fo  immtdiatc  a  con- 
neflion  with  tlie  preceding  fubjcft. 

Bv  the  8th  Geo.  II.  c.  13,  A.D.  1735,  nn  a6l  was  paflcd, 
entitled, 

"  An  Acl  for  the  Encouragement  of  the  Arts  of  Defignlng 
Engraving,  and  Etching  Hlflorical  and  otiicr  Pn:its,  by 
vcfling  the  properties  tliereof  in  tlie  inventors  and  engravers, 
during  the  time  therein  mentioned,"  after  reciting  that 

.Whereas  divers  perfons  have  by  their  own  genius,  in- 
duflry,  pains,  and  expence,  invented  and  engraved,  or  worked 
jin  mezzotinto,  or  chiaro  ofcuro,  fet'=;  of  hiiloricrd  and  other 
prints,  in  hopes  to  have  rcajvod  the  Jul.:  l^cntht  of  their 
labours:  and  whereas  print- fellers  anil  other  porfons  have  of 
late,  v/ithout  the  confent  of  the  inventors,  defgners,  and 
proprietors  of  fuch  prints,  frecjuently  taken  the  liberty  of 
copying,  engraving,  and  publiCiing,  or  caufmg  to  be  copied, 
engraved,  and  publifncd,  bafe  copies'  of  fuch  works,  dcfigns, 
^nd  prints,  to  the  very  great  prejudice  and  dctritnent  of  the 
inventors,  dciigncrs, .  and  i)roprietor.-  thereof;  it  tlicrtibre 
'     -v*   -.      P  2  en-iclcd, 
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enacted  that  after  the  24t}i  of  June,  '^''35^  the  property  of 
hiftorical  and  other  prints  fhall  be  vcftcd  m  the  inventor  for 
fourteen  years,  from  the  day  of  publifhing  thereof,  the  name 
of  the  proprietor  to  be  engraved  on  each  print.  And  if  any 
pcrfon  pirate  the  fame,  he  fhall  forfeit  the  plate  wherein  the 
dcCgn  is  fo  pirated,  and  all  the  copies  taken  therefrom,  to  the 
proprietor,  and  alfo  the  fum  of  5  fliillings  (half  to  the  king 
and  half  to  t!>c  perfon  fucing  therefore)  for  every  fuch  copy. 


--■■i-'v  f:"i'-^-^~ 


A  queflion  arofe  on  the  above  zGt  of  parliament,  in  the 
following  cafe r 

The  plaintiff  ^Irs.  Bhck'ji'cll  has  engraved  no  lefs  than 
300  medicinal  plants,  and  has  now  brought  her  bill  to  cfta- 
blKh  her  right  to  the  fole  property  in  them,  and  to  reflrain 
the  defendants  from  copying  and  engraving  them,  upon  the 
penalties  within  the  aft  of  parliament. 

For  the  plaintiff  was  cited,  the  cafe  of  Ballcr,  adminiftra- 
tor  of  Jchn  Gay,  Efq.  v.  IValknr  and  others,  the  printing  of 
the  fecond  part  of  the  Beggar  s  Opera;  a  perpetual  injundtiori 
■was  granted,  and  an  account  decreed :  it  was  heaid  before 
Lord  Chancellor  Talbot. 

Mr.  Altorncy  General  for  the  defendant  infilled,  firfl,  thai 
this  is  a  monopoly,  and  an  infringmcnt  upon  the  common 
law;  the  plaintiff  therefore  muft  make  out  very  clearly  that 
flie  is  cx2(5lly  within  the  words  of  this  a£t  of  paillamcnt. 

Secondly,  that  this  does  not  come  within  the  meaning  of 
the  a£t,  which  has  the  word  inventors. 

For  engraving  is  not  properly  inventing,  and  therefore  is 
not  within  the  aft,  unlcfs  it  had  been  fomething  in  the  mind, 
and  not  already  in  nature,  as  all  thefe  plants  certainly  are-  , 

Thirdly,  that  the  name  of  the  proprietor  fliould  have  been 
ingravcd  oji  each  plate,  and  printed  on  every  fuch  print ;  (or 
^lrs.  B'jckivell  might  both  defmeate-and  engrave  them,  and 
yet  not  be  the  proprietor  of  them.  It  ought  to  have  been 
mentioned  at  the  foot  of  each  print,  when  it  ^vas  publidicd, 
the  day  of  the  firft  printing,  and  the  name  cf  the  proprietor, 
that  all  mankind  may  know  whtn  it  comirrncc?,  and  when 
it  expires,  and  that  people  maybe  apprized  to' fell  dcfr  0^ 
the  penalty  in  this  3GL  .  /      ■:  .-     -,-'..   ,--;.'. 

The  only  charge  againfl.  the  defendant  is  felling,  which  \% 

nt)t  liable  to  the  penalties  of  the  aft,  ur.lcfs  the  pcrfon' felling 

knows  them  to  tK;  printed  hy  one  who  is  not  thc„nuthor  nnJ 

*»ropriclor  cf  them,  aud  knows  likcMifc  vrho  is  the  rcn!  r.-j- 
•*         1     f        .  I    ,'  \-     ■..,'.  ,  -    - 
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jhor  at  the  fame  time.  The  forty  firft  pinnts  produccJ  m 
the  caufc  arc  as  common  pl.uus  as  cxift,  and  arc  in  every 
hcrb.1l  cxtnnt;  and  it  could  never  be  the  intention  of  thcafl, 
to  include  fuchns  inventions,  which  have  been  publilhcd  be- 
fore only  in  another  form. 

Lord  Char.ccllor.  The  principal  thing  infiflcd  on  for  the 
defendant,  is  the  want  of  engraving  the  time,  and  the  name, 
;]t  the  foot  of  each  plate,  as  the  fourteen  years  arc  to  com- 
mence from  the  day  of  the  fiflli  publication. 

It  was  obje£lcd  in  the  cu(e  of  Balfcr  v.  Ifalher,  that  the 
book  ought  to  have  been  regiftered  in  Stationers-Hall,  or 
pthenvife  it  is  not  notice  of  property  within  the  8th  of  Qucea 
j^nne.  c.  19.  but  this  objeiflion  was  over- ruled  by  the  Court, 

This  is  the  firft  cafe  under  the  a<^  of  the  prefent  King. 

Two  objedtions  have  been  taken  againft  the  injunilion, 
and  to  die  account  prayed  by  the  bill. 

Firft,  againft  the  right  of  the  phtntlfF,  as  not  being  fuch 
prints  as  are  within  the  meaning  of  the  zGl 

Secondly,  if  they  are,  that  Mrs.  jBZar^iyir// has  not  com- 
plied with  the  terras  of  the  a£l  of  parliament  fo  as  to  vcft  the 
ioie  property  in  herfelf. 

As  to  the  firft  cbjecfllon.  It  is  extremely  clear  that  they 
are  prints  within  the  meaning  of  the  aft  of  parliament  It 
has  been  faid  that  the  words  of  this  flatute  muft  be  confined 
flridily  to  invention,  and  not  to  engraving  any  thing  copied 
from  what  is  already  in  nature ;  but  this  certainly  never 
could  be  the  defign  of  the  adL 

The  words  of  the  a(5i  are  "  Every  perfon  who  fhall  invent 
and  defign,  engrave,  etch,  or  work  in  mezzotlnto  or  ch'uzroof- 
curOf  or  from  his  own  works  or  invention,  Ihall  caufe  to  be 
defigncd  and  engraved,  etched,  or  worked  in  mezzotlniooc 
chiaro  cfcttro^  any  hiflorical  or  other  print  or  print?,  fliall  have 
the  folc  right  and  liberty  of  printing  nnd  reprinting  tlie  fame, 
for  the  term  of  fourteen  years,  to  commence  from  the  day  of 
the  fii-ft  publifhing  thereof,  which  ihall  be  taily  engraved 
^vith  the  name  of  the  proprietor  on  each  plate,  and  printed 
on  every  fuch  print  or  prints.'* 

,  Jjut  I  do  not  think  the  z€i  confines  It  merely  to  invention; 
as  for  inftancc,  an  allegorical  or  fabulous  rcprefcnrntion;  nor. 
to  hifiorical  cnlv,  as,  fuppofe  the  defign  of  a  battle,  &c.  hut 
it  means  the  dcligauig  or"  engraving  any  thing  that  is  already 
•  in  nature,        •._    ■;    -  •  *  1.  -    -• 

.  Therefore,  I  ara  of  opinion,  t!iat  If  there  (hould  l>c  a  print 
publiflicd  of  any  building,  or  houfc  and  gardens,  or  that  great 
defiga  of  Mr.  Fi3u\  of  the  City  of  London,  they  will  all 
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coiTit  propcHy  within  this  a(£l  of  parlbmcnt,  or  clfc  it  T\-buI^ 
be  narrowing  it  greatly,  and  raal<ing  it  of  little  ufe'. 

If  it  had  not  been  for  the  claufc  thrown  in  for  Mr.  Pir:e*% 
bfnefr,  any  body  might  have  copied  the  prints  of  tlic  hang- 
ings in  the  Houfe  ot  Lprds,  for  what  is  tapcftry  but  copies 
laken  from  drawings.  ... 

The  defendant,  to  ma]<c  out  the  cafe  he  aims  at,  mufl 
fhc^'vT  me  that  thcfe  prints  of  medicinal  plants  are  in  any  other 
book  or  herbal  whatfocver,  in  the  fame  manner  and  form  as 
■  they  are  rrprcfentcd  here,  for  the}'  are,reprcfentcd  in  all  their 
feveral  gradations,  the  flower,  the  flower  cup,  the  feed  vef- 
fer,  and  the  feed. 

The  fecond  objc£^ion  is,  as  to  the  dire<5lions  of  the  aft,  that 
^Irs.  BlachceU  has  net  complied  with  the  terras  of  it  fo  at 
to  Tcft  the  fole  property  in  herfclf.  Elizabeth  Bladwdlfculp' 
Jzt  ct  ddincavlt  is  fufficient,  and  are  the  very  words  of  the  aft 
of  parliament  to  fhew  the  prrfon  to  be  the  proprietor. 

The  more  material  objcftion  is,  as  to  the  day  of  publica- 
•tion,  for  it  TS  infifled  here  is  no  terminns  a  quo,  from  whence 
the  term- is  to  commence,  nor  the  terminus  ad  auem  when  it 
Ihall  expire. 

I  am  ofopinion  tbat  the  words  arc  only  direftory,  and  not 

.<3cfcriptive  of  the  day,  and  that  they  are- only. neceflary  to 

rrrake  the  penalty  incur,  and  that  the  property  in  the  prints 

irefb  abfolutely  in  the  engraver,  defigncr,  2<c.,  though  the 

clay  of  the  publication  is  ncit  annexed  to  the  foot  of  it. 

Upon  the  aft  of  8  j^nn.  c.  19.  the  claufc  of  rcgidering  . 
■vrith  the  Stationers  CompanVi  is  relative  to  the  penalty,  and 
the  property  cannot  veil:  without  fuch  entry  ;  for  the  wxirds 
are,  **  That  nothing  in  this  aft  fiiall  be  conflrued  to  fubjeft 
any  bookfcller,  &:c.  to  the  foifeiturcs,  Sec.  by  reafon  of  print- 
ing any  book,  &c.  unlcfs  the  title  to,  the  copy  of  fuch  book 
hereafter  publifhed,  fhall,  before  fuch  publication,  be  entered 
in  the  rcgifter  book  of  the  Company  of  Stationers." 

Here  t!ie  cTaufe  which  vcfls  the  property  is  diftinft. 

The  claufe  concerning  the  printing  r.nd  reprinting,  and 
publication,  relates  to  the  penalt)',  and  is  diflinft:  it  is  true 
in  the  firft  aft  the  chufe  is  fcparatc,  bat  that  will  make  no 
difFerence  in  my  opinion. 

Tho  next  confiaeration  i?,  what  v/ill  be  the  confequcnc?  ? 

Tl^e  plaintilT  will  be  entitled  to  a  pcqi-tual  injunftion, 
but  not  to  an  aqcoucit  of  pro5ts,  becaufe  it  would  be  hard  to 
make  the  dcfaidant  account  as  he  was  ignorant  of  the  pro- 
perty. '  ■  .  '  .'  '^ 
-  lu  the  .cafe of  BjLW  v.  IPalker  it  warftatcdby^t^lc  bill,' 
:•    ^'j  '  -  ,                   ....               ■     .'                      and 
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cnJ  not -denied  by  the  anfwcr,  tlmt  the  .ly)ok  was 'entered,  in 
St-^.tioncr's-Halland  cofts  were  {^ivcn  folr  thnt  rcafon. 

•  There  is  a  m::tcri;il  ohjctStlon  in  this  cafi:  a^ninfl 'gtVing  „ 
cof>s-;  tl:ir  thL*  defendant,  thou-h  he  knew  the  plants  viorc-^ 
publifnod,  yet  did  not  know  tlic  c\?.St  time,  fothat  tliey  rriight , 
hnvc  been  pub'in-.c J  before  the  acl.< 

My'eonftrV.f^ion,  that  the  '.vords  requiring  the  day  to  be  •• 
annexed  ?.t  the.foot  of  the  ad^'are  dirctf^ory,  .-md  not  dcfcTi;>., 
tjvccf 'che  d.\v,  I  dj  not  fay  is  fo  certain,,  biit  Ju-'^^^t^:  m;iy. 
think  othcraifc  ;  ho'vrcvcr,  as  it  is  doubthil,  J  cannot  give 
coflvriot"  decree  any  thing  more  bcfides  a  perpetual  injunc*. 
tion*.-  Bli:kiC til. agahilh,Har^crf .Chancer))  2  AtklniRtportt.- 

In-  the 7  Geo.  JII'.'.'c.'  sS.'A/  D*  1766,  another-acSl  paflci": 
to  amend  and  render  more  effeilual  the  former  z&.~ 
.  After  reciting  that  the  former  acl,  and  Hating  that  it  had 
been  found  inctTeftual,  it  ena(5\ed  that  the  engraver  of  any 
print  t-iken  from  any  drawing  whatever  fhall  have  the  fame 
prote6\ion  and  under  the  fame  penalties  as  &iC  engraver  of 
any  print  from  his  own  drawing,  as  cnntfied  in  tlie  former 
ftatute  i.and  fuxrher,  that  the  property  of  fuch  prints  (hall  be 
invellcd  in  the  engraver,  &c.  for  twenty-^ight  years,  from 
the  day  of  publicationt-    "  " 

In  17  Geo.  HI.  c.  57.  A.  D.  1777^  another  a*5l  paffed 
intituled,      "'.    7-^  .'_.-'.'.■-  .1     > 

An  a£l  fcr  mcrc,efFc£hially  fccuringthc  property  of  prints 
to  inventors  and  engravers,  by  enabling  them  to  fuc  for,  and 
reeover  penalties  in  ccitain  cafes. 

*V  Whereas  an  zzi  of  parliament  paffed  in  the -eighth  year 
of  the  reign  of  his  late  Majelly  King  George  the  Second,  inti- 
tuled, an  acl  for  the  encouragement  of  the  arts  of  defigning, 
engraving,  and  etching  hiflorical  and  other  prints,  byvcfting 
the  properties  thereof  in  the  inventors  and  engravers,  during 
the" time  therein  mentioned  :  and  whereas  by  an  act  of  Parr. 
liament,  p.ified  in  the  eleventh  ycir  of  the  reign  of  his  pre-" 
fent  Majefty,  for  cnicnding  and  rendering  more cHxjdual  the* 
aforcf lid  acl,  and  for  other  purpofes  tlurcin  mentioned,  it. • 
■was,  (among  other  things)  cnnaed,  that,  from  ^nd  after  the 
firft  day  of  yvrr.v.i.'r,  one  thoufiind  feven  hundred  and  fisty- 
feven,  ail  and  every  pcrfcn  or  perfons  v.ho  Hiould  engrave,     ' 
etch,  or  work  in  ru^zctwtOf  or  cki^ro  cfcurof  or  caufe  to  be  ..- 
-engraved,  etched,  or  worked,-  any  print  taken  from  anypic-V- 
turc,  drawing,  rr.O'^jl,-orf:ulptare,  el thcr  ancient  or  iriodcm/^' 
H:'    ""        ~      ■  ■      ■     dedared  .to  havs  the  benefit*' 

,'    '  -^  ..*':  nil,  .ajicl-thst-zc\  irr  thp^>- 

t^ni 
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term  ilicrcin  after -mcntionbd,-->n  the  Kkc  manner n^-  if. rudi  - 
prints  hall '"been' graved  oh  drawn  from  tl:c  orip^lnnl  dcr^nof;^ 
fuch.rrravcr,  ctclicr,  ordriiiplurp/.an.:  and  Avhcrcns' tlic  fiid 
a(&s;havc  not  ctlc.duaJly  hnfwcrc.l- the  piu-pofcs'  for  which  •^  ■ 
they  were  intondcd,  and-it  isVnccclu\ry  for  the  cncoum2civ.T?n"t'f 
.    of  2rtirfs;"a;id  lor  fee  u  ring  to  tlicm  the  proprrty  .of  andln  .; 
■  their  works,  and  for  ,thc  achanccment  and  in-.piovcir.ent. of.   .' 
the  af>rc(-ii J;arr/- that; fuch -further  provilionsfhould  bc^mailc:;:  '. 
as'arc' herein  jifter.hicntiohcd  and  cont;uned.*  It  is  therefore- j 
cn.~ £!cd;" that  after  ;}^Y-;>  24,  .1777,  if  any  pcVfqn  lliould  en-/,;' 
grave,  ,&c".  or  in  any  manner  eopy  inthc  av1:o1c  or  in  parr,,orc'^    . 
flioll  pr.blifli, ,  fell,  ^  or  import  for  laic,  any  copy  of  any:  print.-it 
'  whatfc ever  done  "ih  Gr/at  Britain;  withoiu  the.  exprcfs  cpn,<r«» 
"  "  fent  of  the  proprietor,  hc.lhall  be  li  able,  to  fuck  chin32eSa'$:a>" 
:  '^- jury;fl-idl-airefs^  ■  tq^^       '•vritH  •  doublc.cofts.  of  fuit,'^ .;.  ^-  'v  a    |  .  • . 


v-^^. 


^.  f^r 


CONSIDERATIONS 

ON 

COMMERCE, 

bullion  anS  Coin, 

CIRCULATION  AND  EXCHANGES] 


i  WITH   A    VIZW   TO 

'  OUR   PRESENT  CIRCUMSTANCES, 


BY   GEORGE   CHALMERS,  F.R.S.  S.A. 
THE  AVTHOR  OF 

TBX    COUrABATIVB    STRBNGTIl    OT   GREAT   BltlTltV  } 


"  /  would  7iot  ZL-Jsh  to  have  it  understood,  in  the  Cili/,  t/uU 
"  /Aw  Court  had  ANY  DOUBT,  rchcthcrBASK  NOTES. 
*'  be  not  aiudi/s  considered  as  MONEY,  or  CASH  J* 

LD.  JVIANSFIELP. 
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